THE BANKING LAW JOURNAL 


DEVOTED TO BANKING, FINANCE AND LAW. 
Published Monthly at 27 Thames Street, N. Y. City. Telephone Rector 2610 
ALFRED F. WHITE. 


VOL. XXX. JULY, 1913. No. 7. 


Seen hades The Federal Reserve Banks proposed in the Cur- 
Reserve Banks. frency Bill are a device to secure the benefits of 
centralized control of currency issues without en- 

countering the objections made to a great central bank. 

When Alexander Hamilton recommended the First Bank of the 
United States, he believed that it would furnish a safe and elastic cur- 
rency, and would fix and regulate the rates of exchange throughout 
the country. During the life of this bank there is nothing to show that 
it did not meet Hamilton’s expectations. Its fall was due to the growth 
of state banks, and their opposition to the central bank’s efforts to 
check irresponsible issues. The Second Bank of the United States 
organized on similar lines, satisfactorily performed its duties until it 
attracted the hostility of President Jackson. Here, also, the real cause 
of the attack upon it was the desire of the state banks to secure 
government deposits and be free of the control the central bank exer- 
cised over their issues. The latter acted very arrogantly, no doubt, 
and put itself in the wrong, but the state banks avenged themselves 
through Amos Kendall an important member of Jackson’s Kitchen 
Cabinet. 

To regulate the issue of currency and to harmonize rates of interest 
and exchange in order to prevent financial irregularities and panics is 
the design of the Federal Reserve Banks. The authors of the Cur- 
rency Bill virtually say that twelve or more reserve banks while having 
advantages over one central bank as proposed in the Aldrich bill, have 
weakness which must be compensated for by the creation of a Federal 
Reserve Board, which in its constitution and powers is a vastly more 
formidable body than was the directorate of the Second Bank of the 
United States, made up of banking and political elements. 

Those who designed the First and Second Banks of the United 
States, the authors of the Aldrich bill, and the authors of the present 
Currency Bill, all practically admit that in any effectual currency system, 
there must be a central controlling power. England, France, Ger- 
many and other European and Asiatic nations recognize this necessity 
of finance. 

Hamilton in the First United States Bank merely put in operation 
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a long recognized financial principle. The American love of liberty 
has always been loth to recognize inevitable laws, when they seemed 
to restrict even the mistakes of the people. Statesmen have sought to 
blink the necessity of central control in financial matters. They have 
adopted back-woods methods, like the Sub-Treasury system, to pro- 
tect the Treasury from the weakness of the banks; the National 
Banking System, to protect the people from the confusion of bank 
issues. In both, elasticity and adaptation to business wants, are sacri- 
ficed to the one idea of safety. A financial system should secure safety, 
but should not neglect other matters by which safety is made doubly 
assured while securing elasticity and adaptability. Panics, the green- 
back heresy, the silver craze, have been the results of the lack of a 
proper financial control. The desire of some statesmen has been to 
take advantage of the ignorance of the people. Other statesmen fear- 
ing they could not make head against financial blindness have sought 
to secure safety at all hazards. 

The proposed Federal Reserve Banks, and the proposed Federal 
Reserve Board, constitute the gist of the Currency Bill now before 
Congress. This bill is far from perfect. It can be easily criticized as 
to several of its provisions. But in our opinion, if this bill be passed 
even in its present shape, when put in operation, it will bring about 
monetary conditions, far in advance of any that have existed in this 
country since the liquidation of the First Bank of the United States. 

It cannot be expected that any system will work perfectly at the 
start. Experience with the National Banking Law has shown con- 
stant pruning of defects and addition of amendments since its enact- 
ment in 1863. If instead of a restricted issue of bank notes, the prin- 
ciple of the law had permitted issues controlled by competent authority, 
Congress by this time, working on the right line, would probably have 
worked out a useful system. But working on a wrong principle, and 
blinded first by the greenback, and then by the silver craze, Congress 
has only marked time. The National Bank Law is more inadequate to 
meet the wants of the nation, than it was in the eighties. 

Under all these bonds and weights the financial powers of a vigor- 
ous and developing country have been struggling, bursting out here and 
overflowing there. Restricted from developing naturally there have 
been a series of explosions called panics, plots of Wall Street, frenzied 
finance and what not. Punish some one, is the cry, when really the 
financial harness should be shaped so that it will aid and not bind and 
gall. 

It is absolutely certain that the principle of central control, form- 
ing the basis of the Currency Bill is right. Many of its details may not 
be properly worked out. Experience alone can show what is superflu- 
ous and what is lacking. If Congress waits for a perfect bill which 
will meet every criticism and every cavil, it will never act effectually. 
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Adopt the principle of wise and adequate central control, and the me- 
chanical details will be readily worked into shape. 

Kipling has said: 

‘“ There are sixty or seventy ways of writing tribal lays 
And every blessed one of them is right.’’ 


Anniveraary of July 1, of this year is the anniversary of the 
First Organization organization of a number of national banks, 
of National Banks. commencing business under the first National 

Bank Act signed by President Lincoln on Feb- 
ruary 25, 1863. The plan conceived by Secretary Chase, for sustain- 
ing the bonds of the Government and incidentally to provide a safe and 
uniform bank currency for the whole country,met with opposition from 
the state banks, whose circulation would be superseded by the new 
bank bills. Capitalists generally were timid about organizing banks 
under the new law. It was rather a daring step to form the new asso- 
ciations, and those who did so acted as much under the spur of patriot- 
ism as they did under the hope of profit. The new circulating notes 
were slow in preparation, and the new issues were not seen for more 
than a year after these first banks were organized. ‘‘It is the first step 
that counts’’ and the patriotic men who were the first in this somewhat 
unpopular innovation, deserve to be remembered as the pioneers of the 
present National Banking System. 

The First National Bank of Davenport, Iowa, No. 15, it is said, 
opened its doors on June 29, 1863, four months after the law took effect, 
and it was not till two days later that there were any other national 
banks doing business in the United States. The First National Bank 
of Philadelphia, No. 1, and the First National Bank of Chicago, No. 8, 
opened next. All of these banks have had a highly honorable and 
profitable career, having renewed their charters twice during the 
fifty years of their existence. 

The total number of banks created under the Act of February 25, 
1863, before it was amended by the Act of June 3, 1864, was something 
over three hundred. There was a difference in the two laws as to the 
manner of fixing the charter period and the charters under the 
earlier Act expired twenty years from its date, but some of the banks 
took less than twenty years, and their charters began to expire in 
May and June, 1882. The Act for the renewal of charters did not 
become a law until July 12, 1882, and consequently the earlier banks 
were obliged to act under a decision of the Attorney General which per- 
mitted a process of voluntary liquidation and subsequent organiza- 
tion as new banks. By this method, however, it was necessary to take 
a new number,and in this way some of the early numbers were dropped. 
The original draft for the renewal of charters in 1882, was drawn by 
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the writer of this article. It was amendedsomewhat in Congress, and 
a number of other provisions appended which had little to do with the 
charter renewals. 

—_—s 


Agriculturat Financial men in the United States are beginning to 
Credit Banks. awake to the fact, that if the farmer were better 


financed it would perhaps have some effect upon the 
high cost of living. Mr. Herrick, our Ambassador in France, says he 


is out of stocks and out of politics and guesses he can devote the remainder 
of his life to doing something worth while, not for profit but for the 
benefit of others. He believes it feasible to establish land mortgage 
banks and co-operative societies based upon the experience of foreign 
countries, in the United States. Several years back there has been 
talk of helping the agriculturist by long loans, to be repaid in small in- 
stallments by a process of amortization, which will not entail any seri- 
ous burden and lighten interest. Moreover, it will relieve him from 
the renewal of mortgages to prevent foreclosure and from the payment 
of bonus or premium on renewal of loans. There are and have been 
for years banking institutions for making agricultural loans in Ger- 
many, France, Austria, Denmark, Belgium, Italy, Ireland, and also in 
India. In France the government extends aid indirectly tothe agricul- 
turist, by forcing the Bank of France to loan money to the Agri- 
cultural Bank free of interest. The latter bank loans this money in 
turn to the borrower through other local banks or branches of its own 
at a low rate of interest. This is the same as if Congress should au- 
thorize the Treasury Department to deposit money without requiring 
interest with local banks to be loaned at low rates to farmers. The 
general principle of the foreign agricultural banks seems to be to 
strengthen the security of the individual farmer, by forming an asso- 
ciation of farmers, or to insist on some responsible middle man or 
institution to back up the individual borrower who gets the loan. 

In this connection we desire to say that the subject of our Year Book, 
this vear, which will be published in September,will be the Agricultural 
Credit Banks of the World. This book will contain a review of the 
mortgage-loan and credit systems of foreign countries, carefully pre- 
pared from information furnished us direct from those institutions en- 
gaged in that class of banking. 

In the United States to-day the farmer is dealt with as any other 
borrower. If he is prosperous, he probably keeps a bank account and 
can borrow at going rates and usual time on his personal note with 
responsible endorsers. According to the value of his land he can 
mortgage it to greater or less advantage. Personal loans have to be 
paid as other personal loans and seldom run over six months. Mort- 
gages usually run from three to five years, but in some cases for one 
year only with the understanding that there will be no foreclosure as 
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long as interest is promptly met. When the mortgage becomes due the 
borrower is in the power of the lender and must be prepared to pay or 
renew the mortgage, always at some expense. The agricultural banks 
on the contrary will, when established, make the loans for so long a time 
and the terms of payment so easy that the borrower hardly feels the 
burden, and foreclosures rarely occur. These long loans enable the 
agriculturist to buy machinery, fertilizers and stock so as to farm to 
the best advantage and thus increase his product, and improve the 
condition of his farm. Many dread to borrow on existing terms because 
of the short time and high interest, and they farm at a disadvantage. 

The subject requires, however, more investigation. In all coun- 
tries where agricultural banks are established the farmer class are 
under greater restraint through official and caste distinctions than is 
the case in the United States. The same class here is not so tied to 
the soil, they shift from place to place. There is here greater diversity 
of conditions. Some farmers can get what money they need. Others 
are always on the ragged edge, with no way of getting away from it, 
with coming crops already mortgaged. Long and easy loans to such 
as the last, might place him on his feet and might give whole com- 
munities a healthier business atmosphere. 

Let the investigation go on, the best of success to it. It is in the 
right direction. It is especially encouraging to find that such agencies 
as the American Agricultural Commission and such men as Ambassador 
Herrick are engaged in endeavoring to aid the American farmer and 
are carefully investigating the methods of successfully doing so. 


3 


BANKING LAW. 


Payment of A recent decision by the Appellate Division 
Forged Check By of the New York Supreme Court indicates 
Savings Bank. how important it is for officers of savings 
banks to exercise care in making payments 
on checks drawn by their depositors. The decision referred to is 
Hankowska v. Buffalo Savings Bank, 140 N. Y. Supp. 891, published 
herein on a subsequent page. The account was opened by Antonina 
Hankowska, and the depositor being unable to write, she was given a 
special form of check or order which she signed by mark and which 
was required to be acknowledged before a notary public. 
One Helen Kaminski presented a check in the sum of $200 drawn 
against the account and at the same time produced the pass book. The 


check was paid, and being a forged check, the bank was subsequently 
sued by the depositor. The bank, for a defense, relied on the rule 
contained in the pass book providing that the possession of the pass 


book should be sufficient authority to warrant any payment made and 
entered in it. But the law is that, where a bank makes a payment to 
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a person not entitled to it, although such person may have the pass 
book in his possession, the bank is not discharged unless it uses at 
least ordinary care and diligence in seeing that the money is not paid 
to the wrong person. 

On the question of whether the bank used ordinary care and dili- 
gence in making the payment in this case it appeared that the check 
was signed © Antuia Hankowska, her X mark.’’ The signature was 
incorrect in that the depositor’s first name, as it appeared on the sig- 
nature card on file in the bank, was Antonina, and not Antuia. The 
check was acknowledged before a notary as required by the rules of 
the bank and the teller, who paid the check, knew the person who pre- 
sented it and knew the notary who executed the certificate attached to 
the check and was familiar with his signature. 

It was held that, while under ordinary circumstances the bank 
could not be charged with negligence in failing to detect the forgery, 
the discrepancy between the depositor’s real name and the signature 
on the check was sufficient to put the bank on inquiry as to the genu- 
ineness of the check, and the bank was held liable to the depositor. 
‘Upon these facts,’’ said the court, “I think the presumption of law 
arises that the defendant failed to exercise any care to ascertain 
* * On be- 
half of the defendant, it was merely shown that the teller who paid the 


whether the order or check was signed by the depositor. 


forged check knew the person who presented it, had paid her money 
before, knew the notary who executed the certificate, and knew his 
signature. None of these facts indicates any care on the part of the 
teller, and I fail to see how any question of fact was presented upon all 
the evidence.’’ 

There are many decisions in which it has been held that a saving's 
bank is not liable to a depositor where it pays money on a forged order 
or check. But in these decisions it generally appears that the bank 
used due care and the depositor was guilty of negligence. For in- 
stance in Campbell v. Schenectady Savings Bank, 99 N. Y. Supp. 927, 
24 B. L. J. 213, it appeared that a depositor, unable to write and 
making her signature by a mark, entrusted ker pass book to her niece. 
The niece drew out money on orders purporting to be signed by the 
depositor and witnessed by the niece’s husband. It was held that the 
loss in this case was caused by the depositor’s negligence and that the 
bank was not liable. 

—S 


Geen satin a The question as to when a certificate of de- 


Certificate of Deposit posit is barred by the statute of limitations 
Barred. is one which has arisen in many jurisdic- 

tions and on which the courts in different 

states have been unable to agree. The time when the certificate is out- 
lawed depends, of course, on the time when the statute begins to run. 
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In some instances it is held that the statute begins to run on the date 
of the certificate and in others it is held that the statute begins to run 
at the time when a demand of payment is made. 

The latest decision involving the question is Thompson vy. Farmers’ 
State Bank, decided by the Supreme Court of Iowa, 140 N. W. Rep. 
877, published among the banking decisions inthis issue. The certifi- 
cate on which the action was brought was made payable “on the re 
turn of this certificate, properly indorsed, six months after date.’’ It 
was held that the cause of action accrued at the termination of the six 
months period and that the statute began to run at thattime. The cer- 
tificate was dated October 28,1896,and according to the conclusion of the 
court, the action accrued six months thereafter, or on April 28, 1897. 
In lowa the statutory limitation is ten years and, as the action was not 
commenced until more than ten years after that date, it was held that 
the bank was not liable. 

lowa is one state which has been particularly inconsistent in its de- 
cisions on the question of how long a time should be allowed to the 
holder of a certificate of deposit in which to commence his action against 
the bank issuing the certificate. In the case of Mereness v. First Na- 
tional Bank, 112 Iowa 11, 83 N. W. Rep. 711, it was held that a certifi- 
cate of deposit, payable on demand, is in effect a promissory note and 
that the statute of limitations begins to run against the certificate on the 
day of its date. This decision was overruled by the later decision in 
the case of Elliott v. Capital City State Bank, 128 Iowa 275,103 N. W. 


Rep. 777, in which it was held that a certificate of deposit, ‘ payable 


on return properly indorsed,’’ is not due until demanded, and that the 
statute does not begin to run until the demand is made. 

Inthe present case the soundness of Elliott v. Capital City State Bank 
is admitted, but the court finds a distinction between the certificate in 
the Elliott case, andthe certificate here in suit, in that the former was 
payable on return properly indorsed, while the latter is payable on re- 
turn properly indorsed after six months. It was stated in the opinion 
as follows:  “‘ Demand certificates of deposit are issued with the de- 
sign that they pass as money and are taken with as much confidence 
as the bills of a bank, and often to avoid the risk and inconvenience 
of keeping, or carrying and counting sums of moneyand are so regarded 
in mercantile affairs, and for this reason demand is essential before ac- 
tion may be instituted thereon. But, when payable at a fixed time in 
the future, certificates do not so pass, and, when so payable, the bank 
is under the same duty to pay at maturity as the maker of the promis- 
sory note. In either event the right of action accrues at the time 
specified for maturity.’’ 

To our way of thinking the reasoning here adopted is not sound. 
The statute begins to run from the date of a promissory note payable 
on demand. And where the note is payable at a future specified time 
the statute begins to run at the time specified. Ifthe rule which regu- 
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lates the operation of the statute in regard to a note payable at a speci- 
fied time applies to certificates of deposit payable at or after a specified 
time, then the rule as to demand notes ought to apply to certificates pay- 
able on demand, and, in Iowa, it should be held that a certificate pay- 
able on demand is barred at the expiration of the statutory period, be- 
ginning with the date of the certificate. 

It seems to us thata certificate of deposit, payable on the expiration 
of a certain period, becomes a demand certificate when that period ex- 
pires. It is equivalent to a certificate payable on demand and dated 
ahead. And we believe that no distinction should be made between 
certificates payable on demand and certificates payable at a future date. 
If the statute begins to run at the date of a demand certificate then it 
should begin to run at the time when a certificate payable in the future 
is made payable. And if a demand is necessary in one case to start the 
running of the statute then it should also be necessary inthe other. At 
any rate the Iowa decision will not help to harmonize the conflict of 
authority now existing as to when a certificate of deposit is outlawed. 


“Withholding The defendant, in the case of State v. Sharp, 141 
Information.» N. W. Rep. 526, recently decided by the Supreme 

Court of Minnesota, and published on another page 
of this number, was indicted for withholding certain information, 
called for by the state superintendent of banks under the statutes of 
Minnesota. 


The defendant was the president of a bank, and he was called upon 
by the superintendent of banks to file a report showing, among other 
things, the amount of notes rediscounted, the amount of cash on hand 
and the amount of overdrafts. It was charged that the defendant 
withheld information in that he filed a report which failed to state 
that any notes had been rediscounted, whereas notes had been redis- 
counted in an amount exceeding $10,000. The report was also incor- 


rect in that it stated a larger amount of cash on hand than was actually 
in the bank and gave for the amount of the overdrafts a sum substan- 
tially smaller than the actual amount of overdrafts. 

The question came up on a demurrer to the indictment, the defend- 
ant claiming that he did not know, at the time of making the report, 
that it was incorrect, and contending that he could not be guilty of 
withholding information, unless he possessed such information. 

The court refused to place this narrow construction on the statute 
for the reason that the statute did not make actual knowledge or crim- 
inal intent an essential ingredient of the offense, and the demurrer 
was overruled. In the opinion it was said: © The construction con- 
tended for by the defendant as applied to reports made by the execu- 
tive officers of the bank would almost wholly destroy its effectiveness. 
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This bank was the custodian of the funds of its depositors. Its prin- 
cipal business was to invest and safeguard those funds. This defend- 
ant was the chief executive officer of the bank. It was his business 
to know whether the reports he made were true or false, and he can- 
not be heard to say that he possessed no knowledge of the truth or 
falsity of the repor:s which he makes pursuant to a call of the superin- 


tendent of banks.’’ 
| nm | 


a A number of important banking law topics were 
Banking Law By discussed by Mr. William McC. Martin,of the Mis- 
Mr. Martin. sissippi Valley Trust Company, before the 23rd 
annual convention of the Missouri Bankers’ As- 

sociation, at St. Joseph, Mo., on May 20th, 1913. 
Mr. Martin’s wide practical experience, combined with his knowl- 


edge of banking law, enabled him to select topics of particular import- 


ance to bankers and to treat them in such a manner as to interest and 
benefit those who heard him. 

In taking up the subject of renewal of loans Mr. Martin divided 
loans into two classes, namely, necessity borrowing and productive 
borrowing. The distinction is obvious, but the difficulty confronting 
the banker is to determine to which class a particular loan belongs. 
Once the character of the loan is fixed the banker is in a position to de- 
cide immediately when a request for renewal is made. 

Certification of checks is a matter of great importance to every 
banker. On this branch of the law Mr. Martin, after referring to many 
of the decisions, laid down the following rules for the guidance of 
bankers : 

1. A bank need not certify a check unless it wishes to. 

2. From the standpoint of practical banking a bank should make it 
a rule not to certify a check unless the conditions are such as to abso- 
lutely require it, and the bank should know all about the party request- 
ing the certification. The better practice is to take up the check and 
issue a cashier’s check in lieu of it. In this way the bank retains in its 
possession evidence of its authority to charge the maker’s account. 

3. Once the check has been certified and delivered, payment cannot, 
except under unusual circumstances, be stopped. 

4. If the check has been certified, but not delivered to the payee or 
holder, payment may be stopped. 

5. A check cannot be certified over the telephone. 

6. If the drawer of a check has it certified, he is not released from 
liability. 

7. If the payee or other holder has a check certified, the drawer and 
prior indorsers are released from liability. 

We regret that we cannot give an outline of the entire discussion 
as the information therein contained is of undoubted value to bankers. 
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Payment of 
Certified Check May 
Be Stopped. 


In a recent decision by the Appellate Division 

of the New York Supreme Court, (Carnegie 

Trust Company v. First National Bank, 141 
N.Y. Supp. 745,) published on another page of this number, there are 
set forth the circumstances, under which the payment of a certified 
check may be stopped by the drawer. 

There is a general rule of law to the effect that the certification of 
a check creates a new contract between the holder and the bank which 
makes the certification, the effect of which is to impose upon the certi- 
fying bank an obligation to pay the check to the holder. Under this 
rule the drawer of the check has no right to stop payment. But the 
rule is subject to an exception, which was found to be applicable in the 
case above referred to. The exception allows the drawer to stop pay- 
ment of a check after it has been certified, where it appears that the 
certification was induced by mistake, and the rights of no third party 
have intervened, and the holder has lost nothing nor changed his posi- 
tion in reliance upon the certification. 

The statement of the facts, out of which the case arose, shows that 
the plaintiff bank was the holder of a check drawn upon and certified 
by the defendant bank. The check was drawn by a Cincinnati bank 
and represented the proceeds of certain checks which the plaintiff bank 
had sent to the Cincinnati bank for collection. When it was received 
by the plaintiff bank, that bank had become insolvent and was in the 
control of the superintendent of banks. The deputy superintendent 
immediately sent it around to the defendant bank and had it certified. 
If the deputy had made an examination of the books of the plaintiff, 
he would have found the plaintiff to be indebted to the Cincinnati bank 
in an amount much larger than the amount of the check. 

As soon as the Cincinnati bank learned of the failure of the plain- 
tiff it notified the defendant bank by wire to stop payment of the 
check, and the telegram was received by the defendant within an hour 
or so after it had certified the check. The instructions were followed, 
and when the check was later presented for payment the defendant 
bank refused to honor it. 

These facts, it was held, made the case a proper one for the appli- 
cation of the rule set forth above, under which the defendant bank was 
absolved from liability on the certification. Upon the insolvency of 
the plaintiff bank, the Cincinnati bank was entitled to set off the 
amount of the check against the larger amount, which was owing to it 
from the plaintiff bank. The fact of the insolvency of the plaintiff 
bank, and the further fact that the plaintiff owed the Cincinnati bank 
an amount larger than the amount called for by the check were known 
to the deputy superintendent, but were unknown to the defendant 
bank. The certification, therefore, was induced by mistake and did 
not bind the defendant bank. 
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Me. Paton’s Address 9 Panking Customs and Banking Laws was the 
Before the topic of an address delivered by Thomas B. 
Wisconsin Bankers. Paton, General Counsel of the American 
Bankers’ Association,at the Wisconsin Bank- 

ers’ Convention, on June 23, 1913. 

The purpose of the discussion, as stated by Mr. Paton, was not to 
attempt a theoretical exposition of the principles of deposit and discount 
banking, but to take up and discuss in a practical way a number of the 
questions which confront bankers in their daily life and as to which 
there is doubt and uncertainty as to the correct rule of conduct. 

Among the topics touched on by Mr. Paton were the following: Re- 
ceipt and payment of deposits; bank’s right of set-off ; payment, dis- 
honor and certification of checks; stopping payment; post dated checks; 
notes payable at bank; bank collections and extension clauses in notes. 

The subjects referred to were treated in an interesting manner and 
the talk delivered by Mr. Paton was replete with suggestions of practi- 


cal value to bankers. 
= 3 


The Scientific At the annual meeting of the Trust Company Section 
Preparation of the Pennsylvania Bankers’ Association, held at 
of Wills. Pittsburgh, on June 21st, 1913, Mr. Daniel S. Rem- 
sen, of the New York Bar, author of Remsen on the 

Preparation and Contest of Wills, and other works, delivered a most in- 
teresting address in the form of a plea for scientific preparation of wills. 

In hisaddress Mr. Remsen pointed out that a will is in reality a pri- 
vate law which the individual is permitted to make, regulating the dis- 
position of his property after his death. To accomplish its intended ob- 
ject a will must be drawn with care and skill. Mr. Remsen cited sev- 
eral instances of important wills which, through inattention to detail 
in their preparation, failed to stand the severe test of validity to which 
they are subjected by the law. Among these he referred to the will of 
the late Henry B. Plant in the following words: “He took chances 
with the rule against Perpetuities, and his large trust for the benefit of 
his descendants wholly failed and in effect his will was adjudged void. 
The cost of the litigation concerning this will is also said to have been 
enormous, exceeding half a million of dollars on both sides.’’ 

The trouble, according to Mr. Remsen, and he is undoubtedly cor- 
rect in his conclusion, is that too little attention is given to the prepara- 
tion of wills. The client wants quick work and minimum fees. And 
he gets it, but he gets it at the risk of having his will declared invalid 
because of some ommission, which would not have occurred had the 
lawyer who drew the will been given a chance to render his best ser- 
vice. The only way to get better wills is to make them. And they 
can be made only by allowing the lawyer who draws a will to give the 


care and attention in its preparation which is properly required. 


— 
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Negotiability In a recent Indiana decision it was held that the 
ot Note Payabie following bill of exchange was not negotiable : 
With Exchange. $500. South Whitley, Ind., Dec. 26, 1908. 


After four months (120 days) pay to the order 
of North Bloomfield Hoop Co., five hundred dollars, with exchange. 
Value received and charge to the account of North Bloomfield Hoop 
Co. W. A. Kilgore, Pres. 

To South Whitley Hoop Co., So. Whitley, Ind. 

The bill was declared to be non-negotiable for the reason that it was 
payable “ with exchange.’’ The courts of some states have held that 
these words rendered the instrument containing them uncertain as to 
amount and certainty as to amount is one of the requisites of negotia- 
bility. In the opinion of the Indiana decision it was said:  ' The 
question has been settled by repeated decisions of this court that the 
words ' with exchange’ or equivalent language render an instrument, 
otherwise negotiable by the law merchant in this state, non-negotiable 
in such manner.’’ 

It was contended, in behalf of negotiability of the bill that it fell 
within an exception to the rule to the effect that, where an instrument is 
payable at the place where it is drawn, the question of exchange is not 
involved and the words “‘ with exchange’’ may be rejected as sur 
plusage. The court held, however, that this exception, while it finds 
support in some decisions, is contrary to the weight of authority. 

In connection with this decision it should be noted that the Nego 
tiable Instruments Law provides that an instrument calls for a sum 


certain although it is payable ‘ with exchange, whether at a fixed rate 
or at the current rate.’’ The statute was recently adopted in Indiana, 
and since it was presumably adopted in the same form in which it has 
been enacted in other states, an instrument in the form above would 
hereafter be held to be negotiable in Indiana. For decision see page 
591 this issue. 


Death of Just as the JouRNAL goes to press the sad news 
Charles H. Huttig. comes to us of the death of Charles Henry 
Huttig, president of the Third National Bank 

of St. Louis and also of the American Bankers Association. Mr. 
Huttig had been, for a number of years, a great sufferer. While his 
death was not altogether unexpected, it will cause a feeling of universal 
regret in banking circles throughout the entire country by whom he 
was so long and favorably known. It will be remembered that in the 
fall of 1911 he submitted to an operation in the Presbyterian Hospital 
in New York City, from which such improvement resulted that he was 
able to resume his active work as president of the Third National Bank. 
His friends fondly hoped that he would not only continue to improve, 
but that aided by a few weeks rest in his charming Adirondack moun- 
tain home his health would be completely restored. It was fated other- 
wise, however, and on July 12, he passéd over to join the great majority. 


THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS, 


CITING RECENT AND IMPORTANT DECISIONS. 
By JOHN EDSON BRADY, OF THE NEW YORK BAR. 


These articles were commenced in the July, 1909. issue.) 


Vili. NOTICE OF DISHONOR (Continued). 


= 28. Place to Which Notice of Dishonor May Be Sent (Continued). 
Where a party writes his address after his signature the 
notice must be sent there; in other cases it may be sent to 
the post office nearest the indorser’s residence, or to one 
where he usually receives letters. If he lives in one place 
and has a place of business in another notice may be sent to 
either place, or it may be sent to his place of sojournment 
Where the notice is actually received in proper time, the 
place to which it is sent is immaterial. 
S$ 29. Obligation to Use Due Diligence in Giving Notice of Dishonor. 
Where notice of dishonor cannot be given, or does not reach 
the parties sought to be charged, after due diligence has been 
used by the person to give notice, the giving of notice is dis 
pensed with 


$ 28. Place to Which Notice of Dishonor May Be Sent (Continued. ) 
Many of the decisions, passing upon the question of what is a proper 
place, to which to send notice of dishonor, have already been taken up. 
From them it has appeared that, where a party has added his address 
to his signature,notice must be sent to that addr ; where no address 
is added notice may be sent to the post office nearest a person’s place of 
residence, or to the one at which he is accustomed to receive his letters: 
if a person lives in one place and has his place of business in an- 
other notice may be sent to either place. 

Under these rules recourse against drawers and indorsers is often lost 
by a failure to send notice of dishonor to the proper place. The follow- 
ing decisions show how frequently an action against a drawer or indor- 
ser results in favor of the defendant because of neglect in this regard on 
the part of the holder. 

A notice of dishonor sent by mail, addressed as follows: “’ Clarence 
Hartman, New York City, New York,’’ was held not to charge the in- 
dorser, in the absence of proof that the indorser lived, ever had lived, 


or was sojourning in New York, and in the absence of proof that any 


inquiry had been made to ascertain the address. Fonseca v. Hartman,84 
N.Y. Supp. 131. 

Where an indorser resided and had his place of business in the town- 
ship of Ray, Mich., it was held that a notice of dishonor sent by mail, 
addressed to the indorser at Romeo, Mich., about eight and a half miles 
distant from the place where the indorser resided and carried on his 
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business, was insufficient, and the indorser was discharged. Citizens’ 
National Bank vy. Code, 73 Mich. 449. In this case it appeared that the 
notary who protested the note made diligent inquiry as to where the in- 
dorser received his mail and was informed that he received it at Romeo. 
It also appeared that the officers of the plaintiff bank knew that the in- 
dorser resided at Ray, although they did not know that he received his 
mail at the post office there. 

A notice mailed to an indorser at Boone, Ia., was held insufficient 
where it appeared that his post office address was Odebolt, Ia. North- 
western Coal Co. v. Bowman & Co., 69 Ia. 150. 

A notice addressed to an indorser generally and deposited in the 
Philadelphia post office was held insufficient where it appeared that the 
indorser resided in Roxborough and the nearest post office, at which it 
was his custom to receive letters, was at Manayunk. Haly v. Brown, 
5 Pa. 178. 

In Woods v. Neeld, 44 Pa. 86, the defendant, who was sued as the 
indorser of a note, resided within a short distance of the Mount Le- 
banon, Pa., post office, but received all his mail at Pittsburgh. The 
notice sent to him was addressed to Tempranceville, where the defend- 
ant was engaged in the coal business, but where he never received 
mail. The notice was not received by him for two weeks and it was 
the only letter ever delivered to him through the Tempranceville post 
office. It was held that the notice was insufficient. 

A notice was mailed to an indorser at Denton, Caroline County, 
Md.’’, Denton being the county town of that county. The indorser 
resided in Caroline County, but his nearest post office, and the one 
which he usually used, was at Hunting Creek, about four miles dis- 
tant from his home, while Denton was twelve miles distant. It was 
held that the notice was not properly sent and did not charge the in- 
dorser. Moore v. Hardcastle, 11 Md. 486. 

Service of notice of dishonor is not established by testimony of the 
notary that, not knowing the address of the indorser, he inclosed the 
notice intended for him in a letter addressed to a subsequent indorser, 
together with postage for forwarding the notice to the prior indorser. 
Fuller Buggy Co. v. Waldron, 112 N. Y. App. Div. 814. 

In University Press v. Williams, 48 N. Y. App. Div. 188, 62 N. Y. 
Supp. 986, an indorser, who received notice of the dishonor of a note, 
sent a notice by mail toa prior indorser, in care of the maker, at the 
maker’s business address in New York City. The prior indorser did 
not reside or have a place of business in New York City. Except 
when staying at a hotel in New York he had no place in that city at 
which he received mail. The indorser who sent the notice made no 
inquiry from persons likely to know the address of the prior indorser. 
It was held that the notice was insufficient. 

In another instance a notice was mailed to an indorser at Albany, 
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N. Y. The indorser had not resided in Albany for a number of years 
and the notice was delivered at the home of the indorser’s father. 
The notice was not received by the indorser until three months after 
the dishonor of the note in suit. It was held that the indorser was 
discharged for want of a proper notice of dishonor. Albany Trust 
Co. v. Frothingham, 50 Misc. Rep. (N. Y.) 598, 99 N. Y. Supp. 343. 

In Ebling Brewing Co. v. Reinheimer, 32 Misc. (N. Y.) 595, 66 
N. Y. Supp. 458, a notice, intended for an indorser, who resided at 
No. 255 East 71st Street, New York City, was mailed to him at No. 74 
West Houston Street, New York City. The plaintiff, in order to sus- 
tain the validity of the service, proved that the indorser owned the 
house to which the notice was mailed, that his sons, the makers of the 
note, were engaged in business there, that the indorser visited the 
place about twice a week, and that his sons resided with him. The 
indorser testified that he was not in the habit of receiving his mail at 
the East Houston Street address, and that he never received any 
notice of the dishonor of the note in suit. No attempt was made to 
prove that the holder used any diligence or made any effort to ascertain 
the place of residence or business of the indorser, which could easily 
have been discovered. It was held that the notice was not sufficient to 
charge the indorser with liability. 

In Dupont de Nemours Powder Co. v. Rooney, 63 Misc. Rep. (N.Y.) 
344, 117 N. Y. Supp. 220, it was held that mailing a notice of dishonor 
to an indorser, in the maker's care, at the latter’s residence, at which 
place the indorser was not sojourning, and neither resided nor carried 
on business, was insufficient, it appearing that the indorser never re- 
ceived the notice. 

In Branch Bank at Decatur v. Pierce, 3 Ala. 321, it was held that 
sending a notice of dishonor to an indorser at the place where the in- 
strument is dated, is not sufficient where it appears that the indorser lives 
nearer and is in the habit of receiving his mail at another post office. 

The fact that a person is temporarily absent from the city in which 
he makes his home or has his place of business, does not interfere with 
the sending of notice to him at his usual address. 

The note involved in the case of First National Bank v. Reid, Tenn., 
58 S. W. Rep. 1124, was held by a bank in Chattanooga, Tenn. The 
note was indorsed by a woman who resided at the same place. The in- 
dorser, however, had a summer home at Lookout Mountain, and at the 
time the notice of dishonor was sent to her, was staying at her summer 
residence. The notice was mailed to her Chattanooga address. It was 
held that the notice was sufficient. This decision was made under a 
statute providing that notices of dishonor might be mailed to indorsers 
at their last known post office. In reply to the contention that the offi- 
cers of the bank knew that the indorser was at her summer home, and 
should have sent the notice there, the court said: ° This suggestion 





568 THE BANKING LAW JOURNAL 


is met by the rule that, where the indorser is merely temporarily absent 
from his usual place of residence, the notice should be addressed to him 
at the latter place, and not to his temporary residence.”’ 

In Marr v. Johnson, 9 Yerg. (Tenn.) 1, 6, it appeared that the Hon- 
orable Cave Johnson, while a member of Congress, had become indors- 
er on a note payable at a bank in Nashville. His home was in Clarks- 
ville, but at the time the note matured he was absent in Washington, at- 
tending to his duties in Cong1 The court held that notice of dis- 
honor was properly mailed to him at Clarksville, observing that Con- 
gress could adjourn at any time, and the bank could not know when it 
would adjourn, and hence could have no reasonable assurance that a 
notice mailed to him at Washington would reach him. 

In his dealings with the indorser of certain notes it had been cus- 
tomary fcr the holder, under instructions from the indorser, to address 
the latter's mail '' Lowell, Mass.,’’ where the indorser had his place of 
business and lived with his family. It was held that a notice so ad- 
dressed was good although the indorser was absent from Lowell during 
the summer, and residing in Salem, during which time notice of dis- 
honor of the notes was mailed to him. Lowell Trust Co. v. Pratt, 183 
Mass. 379, 67 N. E. Rep. 363. In the opinion it was said: “‘ He may 
have had a residence for this purpose (receiving notice of dishonor) 
both at Lowell and Salem at the same time, and, if so, notice to him at 
either place would have been sufficient to charge him as indorser.’"’ 

But a notice may also properly be sent to the place of sojournment. 
Section 179 of the Negotiable Instruments Law provides that, where a 
person is sojourning at another place, notice of dishonor may be sent 
to the place where he is so sojourning. 

In Choteau v. Webster, 6 Met. (Mass.) 1, ° the defendant's general 
domicil and place of business was in the city of Boston, where he had, 
at all times, an agent, who had the charge and management of his 
affairs,’’ but he ©" was actually resident in Washington, in discharge of 


his public duties as a Senator.’’ It was held that notice by mail, ad- 


dressed to him at Washington, was good and sufficient notice. It did 
not appear as a fact that the notice had been actually received by the 
defendant. The court based the decision upon the general rule that 
‘notice shall be so given, and at such place, that it will be most likely 
to reach the indorser promptly.’’ 

A notice to a member of the general assembly of Maryland, by 
leaving the notice at the room cf the hotel in Annapolis, which the 
member occupied, the assembly being at the time in session at Annap- 
olis, was held good. It did not appear in this case whether the mem- 
ber was in Annapolis on the day when the notice was given, nor was 
there any proof with respect to his general domicil. Graham v. Sang- 
ston, 1 Md. 59. 

The indorser in Bank of Commerce v. Chambers, 14 Mo. App. 152, 
resided in St. Louis. He was a member of Congress and, at the time 
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the notice of dishonor was sent, Congress was in regular session. It 
was held that a notice sent to him by mail at Washington was sufficient, 
notwithstanding that on the day previous to the mailing of the notice, 
Dec. 22, 1880, Congress had taken the usual holiday recess. 

But in Bayly’s Administrator v. Chubb, 16 Gratt. (Va.) 284, it was 
held that a notice of dishonor left at the dwelling house of a member of 
Congress in Washington, after the adjournment of Congress, and after 
he had left the city was held insufficient where it appeared that he 
maintained a domicil in the district which he represented, and was in 
the habit of leaving Washington directly upon the adjournment of 
Congress. 

Where, however, a notice of dishonor is actually received by the 
party to whom it is sent, in proper time, the party is charged, although 
the notice was not sent in accordance with the rules regulating the 
sending of such notices. Moreland’s Assignee v. Citizens’ Savings 
Bank, 97 Ky. 211, 30 S. W. Rep. 637. In the words of the statute 
(section 179) the rule is as follows: © Where the notice is actually 
received by the party within the time specified in this act, it will be 
sufficient, though not sent in accordance with the requirements of this 
section.’’ In other words, no matter where a notice of dishonor is 
sent, it is a good notice if it is actually received in time. 

In Dicken v. Hall, 87 Pa. 379, it was held that, where an indorser 
is absent from home, and notice is sent him by mail, without any pre- 
vious direction, and he actually receives it as soon or sooner than if 
left at his place of business, and he is not in any way prejudiced 
thereby, it is good notice and binds him. 

In Rolla State Bank v. Pezoldt, 95 Mo. App. 404, 69 S. W. Rep. 
51, the holder of a note and the indorser resided in the same city 
wherein the protest of the note occurred. Under the rule in force in 
Missouri at that time notice by mail in such a case would not be suffi- 
cient. A notice of dishonor, however, was not personally served, but 
was sent by mail on the last day of grace. Inasmuch as the notice was 
received in proper time it was held that the indorser was charged with 
liability, notwithstanding the improper method of service. 

It was likewise held in Terbell v. Jones, 15 Wis. 278, that, where 
an indorser receives a notice of dishonor on the day on which he is en- 
titled to receive it, it is immaterial whether the notice is served per- 
sonally or by mail. 

§$ 29. Obligation to Use Due Diligence in Giving Notice of Dishonor. 
As has been shown in a previous section, a failure to present an instru- 
ment for payment is overlooked where the holder, after using reason- 
able diligence, is unable to locate the party to whom presentment should 
be made. (See the August, 1912, issue of the BANKING LAw JOURNAL, 
page 665.) 

Likewise, notice of dishonor is dispensed with when, after the exer- 














570 THE BANKING LAW JOURNAL 


cise of reasonable diligence, it cannot be given, or does not reach the 
parties sought to be charged. This is the provision of section 183 of 
the Negotiable Instruments Law. 

It is impossible to define accurately what constitutes reasonable 
diligence. The rule can probably best be explained by referring to 
different instances in which it has been held that notice has, or has not, 
been dispensed with under it. 

The case of Vogel v. Starr, 132 Mo. App. 430, 112 S. W. Rep. 27, 
is one in which it was held that reasonable diligence had been used. 
In that case it appeared that the action was brought against the in- 
dorser of a note payable in Trenton, Mo. Mr. Starr, the indorser, 
lived on a farm about twelve miles from Trenton, between the towns 
of Spickards and Tindall. The farm was about one mile nearer Spick- 
ards than Tindall, and Spickards was the larger of the two places. 
But Starr had always been in the habit of receiving his mail at Tindall. 
The notary, who protested the note, did not know Starr’s address, 
and, upon making inquiry from several persons, all of whom appeared 
to possess some information on the subject, he was told that Spickards 
was the proper address. He accordingly addressed the notice of dis- 
honor intended for Starr to Spickards, and, for the reasons set forth, 
Starr did not receive the notice for some three months after it was 
mailed. 

It was held that the notary had exercised reasonable diligence in 
attempting to find out the indorser’s address and that, under the cir- 
cumstances the indorser was charged with liability. In the opinion 
it was said: ‘* When the indorser lives in the country and his post 
office address is not known to the holder, it is the duty of the latter to 
make reasonable inquiries in the town or city where the bill is payable 
and in default of more specific information, to address the notice to 
the post office nearest the residence of the indorser. But the holder 
is not justified in all cases in sending the notice to the nearest post 
office. He must act in good faith always and with reasonable diligence 
to learn the place where the indorser receives his mail, and, learning 
it, must send the notice there, regardless of whether it be the nearest 
post office.’’ 

In the case of Gawtry v. Doane, 51 N. Y. 84, it appeared that the 
notary, charged with the duty of sending out a notice of dishonor, 
consulted the New York City directory but did not find the address of 
the indorser given there. He then inquired of one of the makers of 
the note and was told that the indorser resided at Brewster’s, Putnam 
County, N. Y. He accordingly sent the notice to that place. It was 
held that sufficient diligence had been used and that the indorser was 
charged although he did not receive the notice. 

(To be Continued.) 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 


mation regarding any case published will be furnished on application. 





WHERE CHECK IS CERTIFIED BY MISTAKE PAY- 
MENT MAY BE STOPPED. 


Carnegie Trust Company v. Firat National Bank, New York Supreme Court, Appellate Division, 
May 16, 1913. 141 N. Y. Supp. 745. 


A Cincinnati bank forwarded to a New York bank a check payable to the 
latter and drawn on another New York bank. When the check arrived the payee 
had failed and was in the control of the superintendent of banks. The check was 
sent around to the drawee bank and certified by it. Shortly afterward the drawee 
was notified by telegram to stop payment, the reason being that the payee bank was 
indebted to the drawer in a larger amount than the check called for. It was held 
that the drawee was not liable on the certification, the rule being that, where a cer- 
tification is induced by mistake, and the rights of no third parties have intervened, 
and the holder has lost nothing and has not changed his position in reliance upon 
the certification, the certifying bank is relieved from liability. 

Action by the Carnegie Trust Company against the First National 
Bank of the City of New York. From a judgment for plaintiff, de- 
fendant appeals. Reversed. 

Scott, J. Although this judgment is in form one founded upon a 
verdict, there is no dispute as to the facts, and only a question of law 
is involved. 

The defendant is sued upon its certification of a check for $2,953.92 
drawn upon it by the German National Bank of Cincinnati in favor of 
plaintiff. The check represented the proceeds of certain checks owned 
by plaintiff, which it had sent to the Cincinnati bank for collection. 
The check was dated January 5, 1911, and was received at the 


Nore:—For other similar decisions see BANKING Law JOURNAL Digest, 
§§ 98-108-469. 
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Carnegie Trust Company, by mail, before banking hours on the 
morning of January 7, 1911. At that time the plaintiff had become 
insolvent, and the superintendent of banks had taken charge of it and 
was proceeding to liquidate its affairs under the provisions of section 
19 of the Banking Law (Consol. Laws 1909, c. 2). The person repre- 
senting the superintendent of banks was the deputy superintendent, 
who, finding the check in suit in the mail addressed to plaintiff, at once 
sent it by messenger to defendant for certification, and defendant ac- 
cordingly certified it. The said deputy superintendent made no exam- 
ination of plaintiff’s books to ascertain the state of the account between 
plaintiff and the Cincinnati bank. If he had done so, he would have 
discovered, as was the fact, that the plaintiff was indebted to the Cin- 
cinnati bank in a much larger amount than was called for by the check 
in suit. 

Within an hour or so after the check had been certified, defendant 
received telegraphic instructions from the Cincinnati bank to stop pay- 
ment upon the check, whereupon defendant promptly notified plaintiff 
of the purport of these instructions. When the check was presented 
for payment, the defendant refused to pay it. It was admitted that the 
check had not been negotiated to any holder in due course, was and is 
in the possession of the plaintiff, and of the superintendent of banks as 
liquidator, that the rights of no third parties in respect of said check 
or the acceptance thereof had intervened, and that, when the German 
National Bank of Cincinnati filed its claim against plaintiff (as it 
subsequently did), it offered to deduct from the amount due to it from 
plaintiff the sum represented by said check. 

The respondent relies upon the broad proposition, for which there 
is abundant authority, that a certification of a check or draft créates a 
new contract between the holder and the bank which makes the certifi- 
cation, the effect of which is to impose upon the bank certifying it an 
obligation to pay the check tothe holder. But this rule is subject to 
the qualification that if the new contract evidenced by the certification 
has been induced by mistake, and the rights of no third parties have 
intervened, and the holder has lost nothing, nor changed his position 
in reliance upon the certification, the certifying bank may be relieved 
from liability. Irving Bank v. Wetherald, 36 N. Y. 335; Mt. Morris 
Bank v. 23rd Ward Bank, 172 N. Y. 244, 64 N. E. 810. 

In accepting a draft or certifying a check, a bank acts, in a sense, 
as the agent of the drawer ; that is to say, it warrants the genuineness 
of the drawer’s signature and his capacity to sign, and represents that 
he has on deposit with the acceptor sufficient funds to pay the draft or 
check, which funds it undertakes shall not be withdrawn or applied to 
any other purpose than the payment of the check or draft. It does 
not, however, warrant the title of the payee or his right to collect the 
check. The obligation to pay the check or draft upon presentation is 
therefore a qualified one, which becomes absolute if the paper passes 
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into the hands of a third party bona fide, or if the holder changes his 
position to his disadvantage in reliance upon the certificate or accept- 
ance. Clews v. Bank of New York Nat. Banking Ass’n, 89 N. Y. 419, 
42 Am. Rep. 303; White v. Continental Bank, 64 N. Y. 316, 21 Am. 
Rep. 612. 

In the case at bar there can be no doubt that, upon the insolvency 
of the Carnegie Trust Company, the Cincinnati bank had a right to 
set off the amount of the check in question, which it owed plaintiff, 
against the much larger amount which the Carnegie Trust Company 
owed to it. Scott v. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, 36 
L. Ed. 1059; Hughitt v. Hayes, 136 N. Y. 163, 32 N. E. 706. The 
facts which were unknown to defendant, but were known to or within 
the knowledge of the deputy superintendent of banks, were that the 
Carnegie Trust Company was insolvent, and that it owed to the Cin- 
cinnati bank a large balance on account, so that the latter bank, after 
the happening of the insolvency, did not in fact owe the Carnegie Trust 
Company the sum represented by the check in suit. 

The plaintiff now claims that no right to set-off ever accrued to the 
German Bank of Cincinnati, because the checks sent to that bank be- 
longed to the customers of the Carnegie Trust Company, and were sent 
to the Cincinnati bank merely for collection, whence it is argued that 
the German Bank never acquired title to such checks. This objection 
to the right of set-off is not presented by the pleadings nor the proof. 
On the contrary, the plaintiff admits (by not denying) that the checks 
were owned by the Carnegie Trust Company. 

The judgment appealed from must be reversed, and, since the 
essential facts are incapable of being changed upon a new trial, the 
complaint must be dismissed, with costs to the appellant in all courts. 

LAUGHLIN, J., dissents. 


RIGHTS OF BANK RECEIVING DRAFT ATTACHED 
TO BILL OF LADING. 


Cox Wholesale Grocery Co. v. National Bank of Pittsburg, Kan., Supreme Court of Arkansas, April 14, 
1913. 156 S. W. Rep. 187. 


When a draft, to which is attached a bill of lading, is indorsed to a bank, and 
the bank gives the shipper credit on its books, it becomes a purchaser of the draft 
and its rights in the goods shipped are prior to those of attaching creditors of shipper. 


Action by the Cox Wholesale Grocery Company against the Pitts- 
burg Elevator Company and others, in which the National Bank of 
Pittsburg, Kan., intervened. From a judgment in favor of intervener, 
plaintiff appeals. Affirmed. 

McCuttocn, C. J. Appellant, a corporation doing business at Mena, 


Note.—For other similar decisions see BankinG Law JournaL Digest, 874. 
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Ark., instituted this action in the circuit court of Polk county against 
the Pittsburg Elevator Company, a corporation of Pittsburg, Kan., 
and A. L. Scott, a resident of that place, to recover damages alleged to 
have been sustained by reason of the damaged condition of a carload of 
grain purchased by appellant from said defendants. At the commenc- 
ment of the action a writ of garnishment was sued out and served upon 
the Farmers’ & Merchants’ Bank of Mena, Ark., to impound a sum of 
money in that bank alleged to be the property of said defendants. Ap- 
pellee, the National Bank of Pittsburg, Kan., intervened, claiming the 
fund as its property. The Farmers’ & Merchants’ Bank answered as 
garnishee, alleging that it had on hand the sum of $393.60, paid by the 
Goff Wholesale Grocery Company of Mena, Ark., on a draft drawn by 
defendant A. L. Scott, and the garnishee offered to pay said money 
into court or subject to the order of the court. Judgment by default 
was rendered in appellant's favor against the defendants for the amount 
of damages claimed, and, on trial of the issue between the intervener 
and appellant the court gave a peremptory instruction in favor of the 
former. From the judgment in favor of the intervener, an appeal has 
been prosecuted. 

Defendant, A. L. Scott, who was president of his codefendant, 
the Pittsburg Elevator Company, drew a draft for the sum of $393.60 
with bill of lading attached, covering the shipment of grain on the Goff 
Wholesale Grocery Company and indorsed said draft for deposit and 
credit to the intervener, the National Bank of Pittsburg. There were 
other drafts drawn by Scott, indorsed by him, and deposited with the 
intervener at the same time; all of them being credited to the checking 
account of the Pittsburg Elevator Company. Intervener forwarded 
this draft, with others, to the Southwest National Bank of Kansas City, 
with customary indorsement, and that bank in turn forwarded the draft 
for collection to the Farmers’ & Merchants’ Bank of Mena, where the 
same was paid by the Goff Wholesale Grocery Company. The garnish- 
ment was served on the Farmers’ & Merchants’ Bank while the money 
was in its hands and before remittance thereof could be made to the 
bank which sent the draft for collection. 

The facts above stated are undisputed, and the court gave a peremp- 
tory instruction to the jury to return a verdict in favor of the inter- 
vener. We are of the opinion that the instruction was correct, for, 
under that state of facts, the intervener was the owner of the draft and 
the funds paid thereon. “‘When a check is taken to a bank,’’ said the 
court in Burton v. United States, 196 U.S. 283, 25 Sup. Ct. 243, 49 
L. Ed. 482, “and the bank receives it and places the amount to the 
credit of a customer, the relation of creditor and debtor between them 
subsists, and it is not that of principal and agent.’’ We approved this 
doctrine in the recent case of Southern Sand & Material Company v. 
People’s Savings Bank & Trust Company, 101 Ark. 266, 142 S. W. 178. 
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Other cases on the subject are referred to in the decision of Supreme 
Court of the United States, cited above. 

In Taft v. Bank, 172 Mass. 363, 52 N. E. 387, the court said: *‘So 
when, without more, a bank receives upon deposit a check indorsed 
without restriction, and gives credit for it to the depositor as cash ina 
drawing account, the form of the transaction is consistent with and in- 
dicates a sale, in which, as with money so deposited, the check becomes 
the absolute property of the banker.’’ Such is the state of the case 
now before us, and there is nothing in the record to contradict the fact 
that the bank became the owner of the check, and the only liability of 
of the drawer was upon his indorsement in case the check was not paid. 
Of course it would have been competent to prove that, notwithstanding 
the indorsement, the check was delivered merely for collection; but 
there is no proof to that effect in this record. 

It is urged that a certain letter written by the cashier of the Na- 
tional Bank of Pittsburg immediately after the garnishment was some 
evidence tending to show an acknowledgment that the money was the 
property of the drawer of the draft and not of the bank. It is unnecessary 
to incumber this opinion with a copy of the letter, for we have carefully 
considered its language and find nothing in the slightest degree tend- 
ing to show an acknowledgment that the money belonged to the drawer 
of the draft. 

It is also insisted that the court erred in excluding a letter writ- 
ten by Scott, drawer of the draft to the bank at Mena tending to show 
that he (Scott) owned the draft. Any statement or acknowledgment 
made by Scott after he had drawn the draft and indorsed it tothe bank 
would not be competent against the latter. 

Our conclusion is that the court was correct in giving the peremptory 
instruction, and the judgment is therefore affirmed. 


WHEN ACTION ON CERTIFICATE OF DEPOSIT 
BARRED. 


Thompson v. Farmers’ State Bank, Supreme Court of Iowa, April 12, 1913. 140 N. W. Rep. 877. 


A certificate of deposit, payable ‘+ on the return of this certificate properly in- 
dlorsed, six months after date,” specifying no particular place of payment, is barred 
in ten years after the expiration of the six months. The cause of action accrues 
at the end of the six months and the statute of limitations begins to run at that time. 

Action on a certificate of deposit resulted in a dismissal of the 
petition. The plaintiff appeals. Affirmed. 

Lapp, J. This action was begun October 22, 1909, on a certifi- 


Nore.—For other similar decisions see Bankinc Law Journat Digest, $$ 487, 438. 
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eate of deposit in words following: ‘‘ Farmers’ State Bank. $50.00. 
Charter Oak, Iowa, October 28th, 1896. No. 2291. Certificate of 
Deposit. Christian Thompson has deposited in this bank fifty and no- 
100 dollars in current funds, payable to the order of same in current 
fund on the return of this certificate properly indorsed, six months 
after date, with interest at six per cent. per annum. D. O. Johnson, 
Cashier, per Kadock.’’ 

The plaintiff alleged that he properly indorsed the certificate, and 
presented the same to defendant October 11, 1909, for payment, and 
that this was refused. A demurrer on the ground that action thereon 
was barred by the statute of limitations was overruled, and defendant 
by answer admitted the issuance of the certificate at the date alleged, 
and pleaded that upon its face the same showed that it was barred by 
the statute of limitations, in that a cause of action accrued thereon 
six months after October 28, 1896, and more than ten years had elapsed 
since before this action was begun. On this issue alone the cause was 
submitted. It will be noticed that the form of the draft differs from 
that considered in Elliott v. Capital City State Bank, 128 Iowa 275, 
103 N. W. 777, 1 L. R. A. (N. S.) 1130, 111 Am. St. Rep. 198, in 
that it is made payable *’ six months after date,’’ but is like it, in that 
it contains the provision that it shall be payable © on the return of this 
certificate properly indorsed.’’ In that decision a right of action on 
the certificate was held not to have accrued until demand of payment 
had been made, at which time the statute of limitations begin to run. 

A “proper indorsement is such an indorsement as the law mer- 
chant requires in order to authorize a payment to the holder. If pre- 
sented by the original payee, no indorsement would be proper or at 
least necessary ; if presented by another, proper indorsement ’ to show 
his title would be requisite.’’ First National Bank v. Security National 
Bank, 34 Neb. 71; 51 N. W. 305, 15 L. R. A. 386, 33 Am. St. Rep. 
618; Kirkwood v. First Nat. Bank of Hastings, 40 Neb. 484,58 N. W. 
1016, 24 L. R. A. 444, 42 Am. St. Rep. 683. 

Nor did the stipulation to return the certificate add anything to its 
provisions. That ordinarily is the rule with reference to such paper. 
It must be returned and surrendered as a condition of payment. This 
certificate was not made payable at any particular place. A certificate 
in similar form was considered in Hunt v. Divine, 37 Il]. 137, where 
the court, speaking through Breese, J., said: “‘ What did the makers 
of itengage todo? They engaged to pay Chase $280.50 three months 
after the date of the certificate. It is not payable at any particular 
place nor on demand, but three months after date at no particular 
place. Now do the words‘ on return of this certificate’ change the legal 
effect of this undertaking, or require the holder to present it at the 
banking house of the makers? There is no promise to pay at the 
banking house; consequently, no obligation rested on the holder to 
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present it there. The rule is, in regard to this kind of paper, that the 
maker is to find his paper and take it up. The demand is by the maker 
on the holder, which, when made, will be the time to return the certifi- 
cate. Edwards on Bills and Promissory Notes, 221; Allen v. Right- 
mere, 20 Johns, (N. Y.) 365, 11 Am. Dec. 288, wherein it was held it 
was the duty of the debtor to seek the creditor, and pay his debt on the 
very day it became due. There being no place named where this 
money was to be paid and the certificate returned, the return of the 
certificate cannot be a condition precedent to a recovery. If it is pro- 
duced on the trial ready to be delivered up to the makers, the holder 
will have performed his obligation. In every promissory note there is 
an implied undertaking by the payee or holder to return it to the maker 
on payment of the money. An express undertaking to return it could 
have no greater force, nor could it change or modify the legal effect of 
the instrument. All that the maker can demand is that he shall be 
protected against the reappearance of the instrument, and against an- 
other recovery upon it. This is effectually accomplished by producing 
the instrument on the trial for cancellation if need be, at any rate, 
placing it in the power of the maker. Edwards on Bills and Promis- 
sory Notes, 295; Story on Promissory Notes $107. The return of the 
certificate was not, therefore, a condition precedent to the recovery.’’ 
In Baker v. Leland, 9 App. Div. 365, 41 N. Y. Supp. 399, a cer- 
tificate of deposit was payable *‘ three months after date * * of the 
return of the certificate properly indorsed,’’ and it was held that, as 
payment was to be made at a time limited, the cause of action then 
accrued. To the same effect, see Bank v. Merrill, 2 Hill (N. Y.) 295. 
Manifestly, the certificate differs from those which provide for interest 
on the contingency that the money deposited is allowed to remain fora 
specified time. Such condition has nothing to do with the time of 
payment. Demand certificates of deposit are issued with the design 
that they pass as money and are taken with as much confidence as the 
bills of a bank and often to avoid the risk and inconvenience of keeping, 
or carrying and counting sums of money and are so regarded in mer- 
cantile affairs, and for this reason demand is essential before action 
may be instituted thereon. Shute, Jr., v. Pacific National Bank, 136 
Mass. 487; Merchants’ Bank v. State Bank, 10 Wall. 604, 648, 19 L. 
Ed. 1008. But, when payable at a fixed time in the future, certificates 
do not so pass, and, when so payable, the bank issuing them is under 
the samé duty to pay at maturity as the maker of the promissory note. 
In either event a right of action accrues at the time specified for ma- 
turity. Elliott v. Capital City State Bank, supra. What was said in 
regard to the provision concerning the return of the certificate properly 
indorsed in Elliott’s Case had reference to a certificate payable on de- 
mand as the citations clearly disclose. In Brown v. McElroy, 52 Ind. 
404, a similar certificate was under consideration, and the court held 
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that a right of action would not accrue thereon until demand, but the 
fact that the certificate was payable at a specified time was given no 
consideration. 

There is no escape from the conclusion that, as the certificate was 
payable at a time specified, the right of action then accrued and as 
the statute of limitations then began to run more than ten years had 
elapsed when this action was commenced, and the action was barred as 
the court rightly determined. 


The judgment is affirmed. Affirmed. 


SAVINGS BANK LIABLE FOR PAYING ON FORGED 
CHECK. 


Hankowska v. Buffalo Savings Bank, New York Supreme Court, Appellate Division, March 5, 1913 
140 N. Y. Supp 891. 


The plaintiff deposited money in the defendant savings bank under the name 
of Antinina H. Being unable to write she signed her checks by mark, and had a 
notary’s certificate attached. A relative forged a check, had it certified by a notary 
known to the teller, stole the pass book and received the money from the bank. 
The plaintiff's na ne, however, was erroneously spelled ‘* Antuia.”” It was held that 
the bank did not use sufficient care in making the payment and was liable. 


Action by Antonina Hankowska against the Buffalo Savings Bank. 
Judzment for plaintiff, and defendant appeals. Affirmed. 

McLennan, P. J. [1] I am of the opinion that upon the undis- 
puted facts appearing in the record the plaintiff was entitled to recover 
as matter of law, and that, therefore, the refusal of the court to charge 
as requested was entirely immaterial. 

The evidence presented by the plaintiff, none of which is dis- 
puted, shows that the plaintiff opened an account with the defendant 
under the name of Antonina Hankowska, and received a passbook and 
a special form of check or order, which required the signature to be 
acknowledged before a notary public. The defendant paid the sum 
of $200 to one Helen Kaminski upon a forged check, signed ©° Antuia her 
X mark Hankowska,’’ with the certificate of a notary public attached, 
certifying that Antuia Hankowska had appeared before him and ac- 
knowledged the signature to the check. The passbook was presented 
at the time of such withdrawal, it having been stolen from the plaintiff. 
The signature card required by defendant at she time of the opening of 
the account showed the depositor’s name to be Antonina Hankowska, 
and that she signed by her mark. The defendant could not, therefore, 


Note:—For other similar decisions see BaNnkinG Law JournaL Digest, 
§§ 423-425. 
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under ordinary circumstances, be charged with negligence in failing to 
detect forgery in the making of the mark. It assumes to rely upon 
the rule contained in the passbook providing that the possession of the 
passbook shall be sufficient authority to warrant any payment made 
and entered in it, and upon the facts shown upon the face of the no- 
tary’s certificate, which it had the right to presume to be correct. 

‘’ It is well settled, however, that payment made to a person who is 
not in fact entitled to draw the deposit, though he may have possession 
of the book and present it at the time of payment, will not discharge 
the bank, unless it exercised at least ordinary care and diligence in 
paying the money to the wrong person.’’ Gearns v. Bowery Savings 
Bank, 135 N. Y. 557, 32 N. E. 249. 

In addition to requiring the presentation of the passbook, it was de- 
fendant’s duty to use ordinary care and diligence to ascertain whether 
the check or order presented was signed by the depositor, and not by 
someone else. The defendant relies solely upon the presumption ap- 
pearing upon the face of the notary’s certificate to determine this fact. 
The presumption to be drawn from that certificate is merely the fact 
stated in it, viz., that one Antuia Hankowska had signed the check by 
her mark, and that she had acknowledged the execution thereof before 
the notary. I know of no rule of law whereby the defendant would be 
justified in presuming that such a certificate in reality referred to 
Antonina Hankowska. 

Upon these facts, I think the presumption of law arises that the de- 
fendant failed to exercise any care to ascertain whether the order or 
check was signed by the depositor, and the court would have been war- 
ranted in directing a verdict for the plaintiff, if the defendant showed 
no facts in contradiction. I am of the opinion that the evidence pre- 
sented by the defendant in no way contradicts or varies the evidence of 
the plaintiff. On behalf of the defendant, it was merely shown that 


the teller who paid the forged check knew the person who presented it, 


had paid her money before, knew the notary who executed the certifi- 
cate, and knew his signature. None of these facts indicate any care 
on the part of the teller, and I fail to see how any question of fact was 
presented upon all the evidence. 

This case has been tried three times before a jury, resulting in each 
instance in a verdict for the plaintiff. Upon each trial the facts have 
appeared substantially as upon the present trial. It seems to me that 
the refusal to charge as requested was harmless in any view of the 
case, and that the judgment should be affirmed, with costs. 

Judgment affirmed with costs. All concur, KrusE, J., in result 
in a separate memorandum, except Rosson, J., and LAMBERT, J., 
who dissent in an opinion by LAMBERT, J. 


LAMBERT, J., dissents. 
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WAIVER OF BANK’S RIGHT OF SET-OFF. 


Luthersville Banking Co. v. Hopkins, Court of Appeals of Georgia, March 18, 1913. 778. E. Rep. 589 


Though, on the death of a depositor, a bank may set off his matured note 
against the deposit, the exercise of this right is optional, and the bank is not en- 
titled to such a set-off after the appraisers appointed have set apart the deposit for 
the support of the widow and child of the depositor. 

Action by N. E. Hopkins, for use, etc., against the Luthersville 
Banking Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

PotTtLe, J. This was an action by a widow, for the use of herself 
and her minor child, against a bank to recover a sum of money which 
the deceased husband and father had deposited with the bank. The 
defendant pleaded that the decedent was, at the date of his death, in- 
debted to it on a promissory note in a sum greater than the amount of 
the deposit, and that the bank had applied the amount of the account 
as a credit on the note. The case was decided upon an agreed state- 
ment of facts, from which the following appeared: The husband died 
intestate on November 11, 1910. The widow, for herself and the minor 
child, made application for a year’s support, and appraisers were duly 
appointed. These appraisers made a return to the ordinary, which in- 
cluded in the property set apart as a year’s support the amount of a 
general deposit account of the decedent in the defendant bank, amount- 
ing to $80.88. The return of the appraisers was signed by them on 
December 9, 1910. On December 10, 1910, prior to the filing of the 
return in the office of the ordinary, the bank applied the account of 
$80.88 as a credit upon a note of the decedent to the bank for the prin- 
cipal sum of $175.75, which matured November 1,1910. The decedent 
was insolvent at the date of his death, and did not leave an estate of 
sufficient amount to pay his debts. The return of the appraisers was 
subsequently made the judgment of the court of ordinary. Upon this 
agreed statement of facts the trial judge entered judgment in favor of 
the plaintiff, and the defendant excepted. 

The deposit being general, title to the money passed to the bank, 
and the relation of debtor and creditor arose between the depositor and 
the bank ; the credit of the bank being substituted for the money. In 
the business world the expression is used that one has so much money 
on deposit in a bank, but in strict law a general depositor has no money 
in the bank ; the bank simply owes to him on open account the amount 
which he has placed with the bank. The transaction is in the nature 
of a loan to the bank, subject to be repaid on demand of the lender. 
McGregor v. Battle, 128 Ga. 577, 580, 58S. E. 28,13 L. R. A. (N.S.) 

Nore:—For other similar decisions see Bankinc Law Journat Digest, 
§§ 261-270. 
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185. Without reference to the right of the bank to retain the money 
of an insolvent depositor which has been deposited with it, and to 
apply it to a debt due by him to the bank when the same shall mature 
(see Bolles on Banking [2d Ed.] p. 740 et seq. ; Magee on Banks, p. 
526), the rule is well settled that a bank may apply the amount of the 
account of one of its depositors to a matured debt due by him to the 
bank, without reference to the insolvency of the depositor. Bank of 
Lawrenceville v. Rockmore, 129 Ga. 582, 59S. E. 291. This right of 
set-off may be exercised by the bank at any time after the maturity of 
the debt, unless in the meantime some claim against the account has 
arisen which is superior to the bank’s right to set-off. Some of the 
authorities hold that the bank has a lien upon the deposit for the amount 
of any indebtedness due it. But liens are statutory, and in this state 
the bank has no lien; and its right to retain the amount of the depos- 
itor’s account depends upon the right of set-off. There is eminent 
authority for the proposition that, © if the debt be matured at the time 
of the debtor’s death, the bank has the right to set-off as against heirs, 
executors, and administrators of the deceased, whether the estate be 
solvent or insolvent, precisely as it would have enjoyed the same right 
against the customer himself in his lifetime.’’ 1 Morse on Banks and 
Banking (4th Ed.) § 340; State Bank v. Armstrong, 15 N.C. 519. 

But without reference to the time when the bank may exercise the 
right of set-off, it is certain that some affirmative act is necessary on 
the part of the bank, indicating its election to apply the amount of the 
deposit account to the indebtedness. It is entirely optional with the 
bank whether it shall exercise this right of set-off. The bank may, 
notwithstanding it holds a matured obligation of one of its depositors, 
honor his checks and pay out upon his order the amount of his account. 
It has been expressly ruled by the Supreme Court of this state that 
even a surety upon a matured note due a bank cannot compel the bank 
to apply to the note the amount of the deposit account due the maker 
of the note. Davenport v. State Banking Co., 126 Ga. 136, 54S. E. 
977, 8 L. R. A. (N. S.) 944, 115 Am. St. Rep. 68, 7 Ann. Cas. 1000. 
In that case the Supreme Court quoted approvingly the following ex- 
tract from the opinion of the Supreme Court of Pennsylvania in the 
case of People’s Bank v. Legrand, 103 Pa. 309, 49 Am. Rep. 126: ‘‘ It 
is beyond question that the bank, in the absence of any special appro- 
priation of the deposit by the depositor, would have the right to apply 
a general deposit to any existing matured indebtedness of the depos- 
itor. But that privilege is a right which the bank may or may not 
exercise, in its discretion. * * We fully recognize the rule that, where 
a principal creditor has the means of satisfaction actually or potentially 
within his grasp, he must retain them for the benefit of the surety ; but 
we regard the case of bank deposits as an exception to the rule.’’ 

The bank not being bound to exercise the right of set-off, it neces- 
sarily follows that if prior to the time when the right is claimed bv the 
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bank, some creditor has intervened and by legal process obtained a 
claim upon the depositor’s account, superior to the bank’s right of set- 
off, such right is lost, and cannot be exercised by the bank. A year’s 
support for the family of the decedent is a part of the expenses of 
administration, and to be preferred above all other debts, except those 
expressly provided for by law. Civil Code, § 4041. In the payment 
of the debts of a decedent, year’s support takes rank over all other 
debts, except obligations for purchase money of property set apart by 
the appraisers. See Civil Code, §§ 4000, 4048, 4049. Prior to the 
passage of the act of 1903 (Civil Code, § 4049), even claims for pur- 
chase money of personal property were inferior to the claim of a widow 
and minor children for a year’s support. Ullman v. Brunswick Title 
Co., 96 Ga. 635, 24S. E. 409. At the time of the death of the plain- 
tiff's husband the bank was indebted to him in a named sum, on open 
account. The title to this account was in the decedent, for the reason 
that the bank had not elected to exercise its right to apply the amount 
of the account to the matured note. This open account due by the 
bank was a part of the decedent’s estate, and, as such, was subject to 
be administered according to the rules of distribution provided by the 
statutes of this state. The account was set apart by the appraisers for 
a year’s support for the widow and minor child. Even if the bank 
had the right, after the death of the decedent, to apply his account to 
a matured note due by him, it could not do so after the account had 
been set apart by the appraisers to the widow and minor child. In 
Doyle v. Martin, 61 Ga. 410, it was held that, after the return of the 
appraisers is filed with the ordinary, the widow has sufficient title to 
an account set apart by the appraisers to maintain an action in her own 
name for the amount thereof. 

It is not necessary to decide in the present case whether the plain- 
tiff could have sued the bank on the account prior to the filing of the 
return of the appraisers with the ordinary, since the return was sub- 
sequently made the judgment of the court of ordinary, and the suit 
was not brought until after the rendition of the judgment. The ques- 
tion we decide and what we hold is that, after the appraisers had 
signed their return, setting apart the amount of this account as a part 
of year’s support for the widow and the minor child, it was too late for 
the bank to exercise its right of set-off. 

Judgment affirmed. 


MAKING FALSE ENTRIES IN REPORT TO COMP- 
TROLLER. 


United States v. Herrigg, United States District Court, March 26,1913. 2¢4 Fed. Rep. 124. 


Under section 5209 of the United States Revised Statutes, which makes it an 
offense for an officer of a national banking association to make false entries in re- 


Nore.—For other similar decisions see BANKING Law JouRNAL Digest, § 351. 
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ports to the Comptroller of the Currency, no offense is committed where the space 
provided in the report for notes and bills rediscounted is left blank, although the 
bank has actually rediscounted some of its paper. The statute applies only where 
false entries are knowingly made and an officer who verifies a report, containing a 
false entry for which he is not responsible does not violate the statute. 


A. L. Herrigg was indicted for making alleged false entries in a 
report of a national banking association to the Comptroller. Demurrer 
to indictment sustained, and defendant discharged. 

Bovurguin, District Judge. The defendant, on trial for alleged false 
entries made by him contrary to section 5209, R.S. (U. S. Comp. St. 
1901, p. 3497), in a national banking association’s reports to the Compt- 
roller, objects to admission in evidence of the reports, in that the false 
entries relied on are not entries made by him or are true, though in- 
complete. The false entries alleged in the indictment are that defend- 
ant in reports verified by him with the requisite evil intent, made en- 
tries thus, “Notes and bills rediscounted,... . ;’’ that they were 


, 


false, in thatthere were notes and bills rediscounted to the amount of 
$5,000. 

The reports disclose they are on forms furnished by the Compt- 
roller, and contain many numbered items in print, with blank columns 
wherein to enter the several amounts thereof.  ‘‘Notes and bills redis- 
counted’’ is one of the printed items therein, and defendant failed to 
enter the amount thereof, or to make any entry of any kind in connec- 
tion therewith. The government contends that by adoption they are 
defendant’s entries, and are false, in that the unfilled blank for the 
amount is equivalent to or implies an assertion by defendant that there 
were no notes and bills rediscounted. In disposing of the matter the 
court said: 

The objection virtually challenges the sufficiency of the indictment 
to state an offense. The practice of refraining from demurring and 
of raising the issue by objections to evidence is to be discouraged, in that 
it is ill-timed, may find opposing counsel unprepared, and constrains 
the court ‘on circuit’’ to hasty determination of novel and grave law 
questions, with neither opportunity nor time for the research and con- 
sideration their importance merits. For that reason, and so that no 
technical advantage may accrue from the tactics employed, the objec- 
tion is overruled pro forma (perhaps it might more properly be undeter- 
mined). In the court’s opinion, however, the indictment does not 
charge an offense, and hence, as though demurred to and demurrer 
sustained, it is ordered dismissed. The defendant is discharged, and 
the jury excused. 

The government’s contention cannot be sustained. This is a stat- 
utory offense. The statute must be strictly construed, not to defeat 
the legislative will, but to effectuate it, to the end that no case not by 
Congress brought within the letter of the statute shall be included by 
construction. Thougha case may appear of equal atrocity to those of 
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the statute, or within the mischief thereof, if it be not clearly within 
the letter of the statute, it is clearly without it. 

‘Before a man can be punished, his case must be plainly and un- 
mistakably within the statute.’’ U.S. v. Brewer, 139 U. S. 978, 11 
Sup. Ct. 538, 35 L. Ed. 190. 

The statute prohibits making false entries. Neither false reports 
nor false verications are within the statute. False entries in reports 
are untrue statements of items of account, by written words, figures, 
or marks made therein. Within the statute here involved they are the 
offense of him only who knowingly made them or caused them to be 
made. He who is not so responsible for a false entry is not guilty of 
making false entry, though he verifies the association’s report contain- 
ing it. Cochran v. U. S., 157 U. S. 287, 15 Sup. Ct. 628, 39 L. Ed. 
704; Richardson v. U.S., 104 C. C. A. 69, 181 Fed. 1; U.S. v. Creci- 
lius, (D. C.), 34 Fed. 30. 

Here the entry as set out in the indictment is true, and not false, 
though it fails to set out the amount of the notes and bills rediscounted. 
To convert it intoa false entry, it must be implied the negative ‘“None’’ 
is intended tofollow. If it were a necessary implication, doubtless it 
would be indulged. Butit is not. An implied affirmative is as reason- 
able—more reasonable, in view of the presumption of innocence. The 
most that can be said is that the entry is ambiguous. 

If implications were permissible in cases like this at bar, whether 
the offense of making false entries was committed would depend on 
some subsequent mental process of the Comptroller. In this case one 
Comptroller might imply a negative, and so convert the entry into a 
false entry andthe maker into an offender, and another Comptroller 
might imply an affirmative and so maintain the integrity of the entry 
and the innocence of its maker. 

Men’s guilt or innocence depends on their own acts and their as- 
spect when performed; not on the alternative inference of other per- 
sons thereafter. Doubtless the Comptroller could have rejected the re- 
ports as no reports in so far as the item involved is concerned, and 
could have imposed the penalty of $100 per day, till reports made, pro- 
vided for by section 5213, R. S. (U.S. Comp. St. 1901, p. 3499). But he 
could not accept them and by implication convert an incomplete, but 
literally true, entry therein into a false entry. And if we look beyond 
this indictment to the reports offered in evidence, it may be observed 
that a blank is not anentry. Instead of making a false entry, guilty 
action, defendant did not make any entry, mere inaction. Nor could 
the printed item in the form under any circumstances become a false 
entry by adoption made by defendant. If talse, it might be a false state- 
ment by adoption; but since defendant neither made nor caused it to 
be made, it could not be a false entry made by him. Hence, no offense 
within the statute involved. 

The court is advised that the question here involved has been sever- 
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mes like decided in several districts, and that this indictment was 
ght by the Comptroller's office contrary to the advice of the govern- 
ments counsel. It would seem that the Comptroller's office should 
ither accept these decisions as law or seek a review thereof. Other- 


vise, prosecution is prosecution. 


DISCHARGE OF INDORSER BY EXTENSION OF 
TIME. 


Moritz’s Es ate, Supreme Court of Pennsylvania, February 24, 1913. 86 Atl. Rep. 875 


The indorser of a note is discharged by an extension of time unless the indorser 
party to the agreement, or recourse is expressly reserved; indorsers were held 
not to be discharged where notes were renewed with the agreement that they should 
not be accepted in payment of old notes and that all rights against indorsers were 
preserved, but a subsequent renewal without such agreement discharged the in- 


orsers 


In the matter of the estate of Leopold Moritz. From a decree sus- 
ning exceptions to adjudication, the Eighth National Bank of Phila- 
delphia appeals. Affirmed. 

LAMORELLE, J., filed the following opinion : 

' Whether or not the indorser of a promissory note is discharged 
from liability because of an agreement, made at the time of maturity, 
between the maker and the holder extending the time for payment is 
said by Mr. Justice Mercur in Hagey v. Hill, 75 Pa. 108, 111, 15 Am. 
Rep. 583, never to have been previously decided by the Supreme Court. 
In that case Matlack & Son had made a note to the order of Hagey in 
the sum of $10,000, payable eight months after date, and Hagey in due 

urse indorsed it. At the time the note matured, it was in the pos- 
session of Hill. By writing under seal, dated July 30, 1868, Hill 
acknowledged receipt of a policy of insurance on the life of one of the 


nakers and declared therein that, in consideration thereof, he would 


never prosecute or demand payment of the note, provided that the 
remiums were promptly paid on the insurance policy, and also interest 
the amount of the note, with the proviso that ‘no delay of demand 
iall interfere with any claim I may have upon the indorsers. * *’ 
These facts developed in an action of assumpsit by Hill against the in- 
orser, and the instruction of the lower court to find for plaintiff was 
ifirmed by the Supreme Court. 

‘’ The doctrine thus enunciated in Hagey v. Hill, 75 Pa. 108, 15 
Am. Rep. 583, was applied in Kemmerer’s Appeal, 102 Pa. 558. In 
that case the Allentown National Bank, which had discounted a note 
made by Shimer and indorsed by Danner, presented its claim against 
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the administratrix of the estate of Danner. It was shown that the 
note was protested after maturity, and that a written agreement had 
been entered into between the bank and Shimer by which it agreed to 
discount another note with another and a different indorser in place of 
the one indorsed by Danner, upon the understanding that such other 
note, or any renewals thereof or substitutions, should not be considered 
as payment. The agreement further provided that the transaction 
should not be considered as a release of the indorser, and the right was 
reserved to the bank to proceed to the collection of the money due on 
the original note as fully and effectively as if the additional notes, re- 
newals, and substitutions had not been made. The auditor allowed 
the claim, and the decree of the orphans’ court, dismissing exceptions 
to his report, was affirmed by the Supreme Court. In the present case 
the auditing judge, upon the authority of these two cases, held the 
estate liable, and his rulings are now before us on exceptions. 

‘" Briefly stated, the undisputed facts are: That Berlizheimer made 
three notes, two for $10,000 each and one for $4,000, to the order of 
Moritz; that Moritz was the first indorser and Standard Hosiery Com- 
pany the second; that the Eighth National discounted the notes for 
Standard Hosiery Company ; that the notes all matured after Moritz’s 
death; that they were protested for nonpayment; that, as the notes 
fell due or were about to become due, written agreements under seal 
were made between Berlizheimer, Standard Hosiery Company, and the 
bank by which new notes for the same amounts and for similar periods, 
to wit, four months each, were made by Berlizheimer (who was presi- 
dent and treasurer of the hosiery company), indorsed by Standard 
Hosiery Company, and discounted by the bank, the proceeds from the 
discount being used to take up the matured paper; that the estate of 
Moritz was no party to any of these three agreements and had no 
notice thereof; and that each of the written agreements provided in 
terms that the acceptance in each case of the respective note and the 
delay of demand for payment of the note due on the respective date 
named should in no wise interfere with any claim the bank had upon 
the indorser of the respective note, so to be renewed, and the right of 
the indorser to pay the original note was also preserved. 

‘“ Whether the acceptance of the new note operates as payment is a 
question of fact, which in the common pleas would be for the jury, 
and in this court is for the auditing judge, and his finding, in the ab- 
sence of clear error, is conclusive. See Kelly’s Estate, 12 Pa. Dist. R. 
718. In this case no conclusion other than that the acceptance was not 
payment was possible, for the written agreements themselves showed 
that payment was not intended, and the bank’s bookkeeping methods 
are to be viewed in the light of the admitted writings. The legal 
effect of the second and continued extensions of time, however, were 
apparently not discussed before, and therefore not considered by the 
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auditing judge; and the determination of this phase of the question is 
attended with difficulties. 

‘“In each case the written agreement related to the one note in- 
dorsed by Moritz then maturing, and provision was made for the taking 
of a new note in place and stead thereof, but the agreement was silent 
as to any subsequent renewal of the note thus about to be taken. 
In this respect, the agreement differs from those under consider- 
ation in the two quoted cases. Renewal and substitution were terms 
provided for in Appeal of Kemmerer, and the substituted security in 
Hagey v. Hill endured for life, contingent upon payment of premiums 
and of interest. 

‘Thus, in the case at bar, when, on July 16, 1910, August 16, 
1910, and August 23, 1910, the new notes without the indorsement of 
of the administratrix of the estate of Leopold Moritz matured, new 
notes in like amounts, respectively, for some further period of time 
were substituted, without any written agreement at all, without the 
knowledge and consent of the representative of the first indorser, and, 
of course, without any reservations such as were specifically set forth 
in the former agreements. Under such conditions, does the Moritz 
estate continue liable ? 

‘“A person secondarily liable is discharged when the time of pay- 
ment is extended, or the right of enforcement is postponed, unless the 
indorser is a party to the agreement or unless the right of recourse is 
expressly reserved. Act of May 16, 1901, entitled “ An act relating to 
Negotiable Instruments.’ Article 8 (P. L. 210). 

‘’ "Ever since Mr. Richard Buck’s Case,’ says Lord Eldon in Ex 
parte Glendinning, 1 Buck B. C. 517, ‘the law has been clearly settled, 
and is now perfectly understood, that, unless the creditor reserves his 
remedies, he discharges the surety by compounding with the principal, 
and the reservation must be upon the face of the instrument by which 
the parties make the compromise, for evidence cannot be admitted to 
vary or explain the effect of the instrument.’ His language is quoted 
with approval in Hagey v. Hill, supra. 

‘It is evident from an examination of the three written agreements 
offered in evidence that each of them was intended to cover, and did in 
terms refer to, the taking in each case of the one new and substituted 
note, and that no provision was made for any renewal thereof. It is 
further shown that, when and as further notes were accepted, no 
further written agreements were executed. In short, had no notice 
been given, no consent had, or no reservation made, the indorser would 
have been exonerated. Where, therefore, a renewal note was taken 
for a definite period of time by virtue of a written agreement wherein 
the rights of the indorser were preserved, and where, at the expiration 
of that time, another renewal, and again another, was made without 
written agreement and with nothing stated as to the right of discourse 
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against the first indorser, it is a fair conclusion that the holder looked 
to the maker and the second indorser alone and purposed releasing the 
estate of the first indorser from all further responsibility. 

‘The exceptions are sustained. The Eighth National Bank of 
Philadelphia appealed.’’ 

PER CurRIAM. The undisputed facts in this case appear in the 
pinion of the court below, sustaining the exceptions to the adjudica- 
tion of the auditing judge, and on that opinion the decree is affirmed 


at appellant’s costs. 


MAKING FALSE REPORT TO SUPERINTENDENT 
OF BANKS. 
State v. Sharp, Supreme Court of Minnesota, May 16, 1913. 141 N. W. Rep. 526 


Unler the statutes of Minnesota making it a felony for an officer of a bank to 


withhold information called for by the superintendent of banks, the president of a 


bank is guilty of the offence, if he makes a false report, although he was not aware 


of the falsity of the report. It is his business to know. 


John Sharp was indicted for withholding certain information called 
for by the State Superintendent of Banks, and the trial court overruled 
a demurrer to the indictment and certified the case to the Supreme 
Court. Affirmed. 

HALLAM, J. Defendant was indicted by the grand jury of Fari- 
bault county for the offense of withholding certain information, called 
for by the state superintendent of banks, under chapter 201, General 
Laws 1909 (Rev. Laws Supp. 1909, $$ 2126—1 to 2126—14). He 
demurred to the indictment. The trial court overruled the demurrer 
and certified the case to this court. Several objections are raised. 

It is contended that the particular acts charged in the indictment do 
not constitute the offense of ©’ withholding information’ within the 
statute. The indictment charges, in substance, that- defendant was 
president of the State Bank of Commerce of Winnebago, a state bank : 
that the superintendent of banks did duly call for, from him, for the 
purpose of examining and ascertaining the true condition of the said 
bank, a report showing in detail the assets and liabilities of said bank 
at the close of its business on February 20, 1912; that “ said report, 
so called for, among other thing's, requested information therein,’’ as 
to the amount of notes rediscounted by said bank, the amount of cash 
on hand, and the amount of the overdrafts of said bank which said in- 
formation so called for from said defendant was necessary and essential 
to ascertain the true condition of said bank ; that defendant did unlaw- 
fully, wrongfully, and feloniously withhold certain information so called 
forinthis: By failing in said report to the superintendent of banks to 
report any notes rediscounted by said bank, whereas in fact said bank 
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had notes rediscounted in an amount exceeding $10,000; by stating 
that the cash on hand was the sum of $9,161.59, whereas in fact the sum 
at that time was $6,151.69; and by reporting that the amount of over- 
drafts on said day was $1,977.24. whereas in fact it was $4,977.24. 
It is not contended that such omissions and misstatements might not 
under some circumstances constitute a withholding of information. 
The contention is that the offense of withholding information is not 
committed unless the same is wilfully withheld, that a person cannot 
be guilty of withholding any information unless he possesses such in- 
formation, that a false report which the person making it does not know 
to be false, or a failure to state facts called for which he does not know 
to exist, cannot constitute an offense within this statute. 

We cannot place so narrow a construction upon this statute. The 
statute does not make actual knowledge or criminal intent an essential 


ingredient of this offense. Of course, at common law intent to commit 


a crime is of the essence of the crime, and as a general rule, when an 
act is made an offense by statute. the statute is to be construed in the 
light of the common law, and the existence of a criminal intent is held 
essential. But this depends on the subject-matter and the language of 
the statute, and when without reference to knowledge or intent the 
statute makes an act an offense, any person who does the forbidden act 
violates the law, regardless of his knowledge or intent. State v. Heck, 
23 Minn. 549. The question of intent is not material in this class of 
statutory offenses. Such statutes are in the nature of police regula- 
tions, and impose a penalty irrespective of intent to violate them; the 
object being to require a degree of diligence for the protection of the 
public which shall render violation impossible. The statute makes the 
act criminal without regard to the intent. The gist of the offense was 
the withholding of information, and the offense was committed if the 
defendant made a false report in response to a call for true information. 
The statement that such report was wilfully false was unnecessary. 
State v. Edwards, 94 Minn. 225, 102 N. W. 697, 69 L. R. A. 667; 
State v. Quackenbush, 98 Minn. 515, 108 N. W. 953; United States v. 
Allen (D. C.), 47 Fed. 699. 

The construction contended for by defendant as applied to reports 
made by the executive officers of the bank would almost wholly destroy 
its effectiveness. .This bank was the custodian of the funds of its de- 
positors. Its principal business was to invest and safeguard those 
funds. This defendant was the chief executive officer of the bank. It 
was his business to know whether the reports he made were true or 
false, and he cannot be heard to say that he possessed no knowledge of 
the truth or falsity of the reports which he makes pursuant to a call of 
the superintendent of banks. 

We hold that the acts charged in the indictment constitute an 
offense within the statute. 

Order affirmed. 
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DEPOSIT TO SECURE LETTER OF CREDIT. 


Taussig v. Carnegie Trust Co., New York Supreme Court, Appellate Division, May 2, 1913 


Where a person deposited a sum of money in a trust company, to secure it against 
payments it might make by reason of letters of credit issued to the depositor, and the 
account appeared in the depositor’s name as ‘*Letter of Credit account” on the books 
of the bank, it was held that the same did not constitute a trust fund and that the 
depositor was not entitled to a preference upon the insolvency of the trust company. 


Action by Edward D. Taussig against the Carnegie Trust Company 
and another. From a judgment entered on decision after trial, dis- 
missing the complaint on the merits, plaintiff appeals. Affirmed. 

McLavuGuuin, J]. Action to obtaina preference over general credi- 
tors of the Carnegie Trust Company. The facts upon which a prefer- 
ence is claimed are notin dispute. The plaintiff, at the times hereinafter 
mentioned, was a retired Rear Admiral of the United States Navy, and 
as such receiving from the United States government a salary of $499.- 
80 per month. During such time the Carnegie Trust Company was a 
domestic banking corporation, and as a part of its business issued letters 
of credit, addressed to its foreign correspondents. In December, 1909, 
the plaintiff had an account with the Trust Company, but it was not 
sufficient to indemnify it for a letter of credit which he desired during 
an absence in Europe of several months. He laid the situation before 
the Trust Company, and an agreement was thereupon entered into by 
which it issued to him a letter of credit, addressed to its European cor- 
respondents for 4600, payable at the rate of £100 monthly. To secure 
or indemnify the company against the issuance of such letter, and any 
amounts it might pay by reason thereof, he agreed that his salary should 
be deposited with it as the same fell due, and that he would not, with- 
out the consent of the Trust Company, in writing, revoke or in any 
way change the allotment which I have made of my pay as Rear Ad- 
miral, U. S. Navy, Retired, in favor of the Carnegie Trust Company, 
during the life and validity of any letter of credit which shall be given 
to me by the Carnegie Trust Company.’’ The plaintiff subsequently 
drew against the letter of credit for £595, and when the letter was re- 
turned the 45 was credited to his account. On the 19th of August 
1910, a new letter of credit in the same form, in the same amount, and 
under the same conditions was issued to the plaintiff, and the sum of 


£125 was thereafter drawn against it. After the issuance of the first 


letter of credit the Trust Company opened a new account on its books 
in the name of the plaintiff, which it designated as “* Letter of Credit 
Account’’; the other account remaining as before. -Thereafter there 
was received from the United States government and credited to that 
account $6,497.40, and drafts against the letter of credit, which were 
paid, charged against it, amounting to $3,576.56. On January 7, 1911, 
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the Trust Company became insolvent, and the superintendent of banks 
took charge of it for the purpose of liquidation. There was on that day, 
standing to the plaintiff’s credit in the Letter of Credit Account, $2,- 
920.82. He thereafter claimed he was entitled to a preference over 
veneral creditors for the amount of this credit, which was rejected as a 
preferred, but allowed as a general, claim. Subsequently a dividend 
of $737.64 was made on the claim, which left a balance due the plaintiff 
in that account of $2,183.18, and this action was brought to establish 
the same as a preferred claim. The complaint was dismissed, without 
costs, and he appeals. 

I am of the opinion the complaint was properly dismissed. The re- 
lation existing between the plaintiff and the Trust Company, at the time 
the latter became insolvent, was that of debtor and creditor. The open- 
ing of the account and designating it ©‘ Letter of Credit’’ was a mere 
matter of convenience tothe Trust Company. It did not hold the money 
credited to that account in trust for the plaintiff, and his interest was 
precisely the same in that credit as in the credit to the other account, 
and in neither case was he entitled to a preference. Crawford v. West 
Side Bank, 100 N. Y. 50, 2 N. E. 881, 53 Am. Rep. 152; Aetna Na- 
tional Bank vy. Fourth National Bank, 46 N. Y. 82, 7 Am. Rep. 314; 
People v. St. Nicholas Bank, 77 Hun, 159, 28 N. Y. Supp. 407. An 
authority directly in point is Kuehne v. Union Trust Co., 133 Mich. 602, 


95 N. W. 715. There money was paid to a bank for a letter of credit 
ay 


issuea 


by it for and in the name of another bank under the former’s 
agreement of indemnity, the money being placed with the other funds of 
the bank and for convenience entered on its books to the credit of the 
purchaser, but in such a way as to prevent its withdrawal otherwise 
than by draft against the letter. It was held that this did not constitute 
a trust fund for the benefit of the bank liable on and honoring the drafts 
drawn against such letter, so as to entitle it to a preference over the 
general creditors of the other bank on the latter’s insolvency. 

It follows, therefore, that the judgment appealed from should be 
affirmed with costs. All concur. 


NOTE PAYABLE WITH EXCHANGE NON-NEGO- 
TIABLE IN INDIANA. 


South Whitley Hoop Co. v. Union National Bank, Appellate Court of Indiana, May 15,1913. 101 N. E. 
Rep. 824. 

Under the law merchant an instrument, payable with exchange, is not negoti- 
able, and this rule applies to an instrument, payable at the same place at which it is 
drawn. (Under the Negotiable Instruments Law, which has recently been adopted 
in Indiana, such an instrument is negotiable. ) 


Action by the Union National Bank against the South Whitley Hoop 
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Company. From a judgment for plaintiff, defendant appeals. 
versed and remanded, with instructions. 

FELT, P. J. This is a suit upon two bills of exchange, duly accept- 
ed by appellant, drawn by and payable to the North Bloomfield Hoop 
Company, Warren, Ohio, and discounted by it at the Union National 
Bank of said city. 

One of said bills of exchange is as follows. 

‘Exhibit A: $500. South Whitley, Ind., Dec. 26, 1908. After 
four months (120 days) pay to the order of North Bloomfield Hoop Co., 
five hundred dollars, with exchange. Value received and charge tothe 
account of North Bloomfield Hoop Co., W. A. Kilgore, Pres. To South 
Whitley Hoop Co., So. Whitley, Ind. 

‘“ Exhibit B: Accepted and payable at the Farmer’s State Bank 
South Whitley, Ind. The South Whitley Hoop Co., J. W. Donaldson 
Sec. and Mgr. 

‘“ Exhibit C: Deposit at Union Nat. Bank, Warren, Ohio. North 
Bloomfield Hoop Co., W. A. Kilgore, Pres.’’ 

The appellant filed four paragraphs of answer, the first of which was 
a general denial, the second want of consideration, the third averred 
facts to show that instruments sued on were executed without authority, 
were never ratified, and were ultra vires and void. The fourth pleaded 


as a set-off a debt due appellant from the North Bloomfield Hoop Com- 
pany. 


The errors assigned and argued relate to the action of the court in 
sustaining demurrers to each of the second, third, and fourth paragraphs 
of answer for insufficiency of the facts alleged to constitute a defense to 
appellee’s cause of action. Counsel on both sides concede that 
special paragraphs of answer are insufficient if the instruments sued on 
are negotiable by the law merchant and sufficient if they are not. It is 
asserted by appellant, and denied by appellee, that the words © with ex- 
change’’ contained in the instruments destroy their negotiability under 
the law merchant by making the amount due uncertain and fluctuating 
with the rate of exchange. The question has been settled by repeated 
decisions of this court that the words © with exchange’’ or equivalent 
language render an instrument, otherwise negotiable by the law mer- 
chant in this state, nonnegotiable insuch manner. Nicely v. Commer- 
cial Bank, 15 Ind. App. 563, 44 N. E. 572, 57 Am. St. Rep. 245; Nicely 
v. Winnebago National Bank, 18 Ind. App. 30, 47 N. E. 476; Ornerv 
Sattley Mfg. Co., 18 Ind. App. 122, 47 N. E. 644; John Church Co. 
Spurrier, 20 Ind. App. 39, 50 N. E. 93; Gilpin v. People’s Bank, 45 
Ind. App. 52-56, 90 N. E. 91. 

Appellee contends that this case falls within an exception tothe rule 
in this: That where the bill or note is made payable ©‘ with exchange 
at the place where it is drawn, and is to be paid or discharged, the ques- 
tion of exchange is not involved, and the words “‘ with exchange’ may 
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be rejected as surplusage. Some decisions by the courts of Illinois and 
Missouri and possibly other states support this contention. However, 
the weight of authority does not seem to recognize this exception, and 
in Nicely v. Commercial Bank, supra, most of the cases cited and re- 
lied on by appellee are referred to and commented upon but not follow- 
ed. The case reviews many of the decisions on the subject and renders 
unnecessary any extended discussion of the subject at this time. In 
that case the note appeared to be drawn at Janesville, Wis., and pay- 
able at a bank in this state, but the complaint averred that it ‘was made 
and executed at the said city of Union City, Ind., where the same is 
payable, and was not, in truth and in fact, made at the city of Janesville, 


in the state of Wisconsin.’’ Similar averments were made in the com- 


plaint in Nicely v. Winnebago Nat. Bank, supra, and in each case, not- 
withstanding such averments, this court held the instrument to be non- 
negotiable under the law merchant. 

The case of Krieg v. Palmer National Bank, 95 N. E. 613, recently 
decided by this court, followed the principle which controlled the Nicely 
Cases, supra, and other similar decisions. 

While authority to the contrary may be found outside indiana, we re- 
gard the question as settledin this state. To attempt to make the dis- 
tinction suggested by appellee would only tend to confusion. Since 
the rule of nonnegotiability of such instruments is established, uni- 
formity of application will conduce to more wholesome results than 
could possibly be obtained by multiplying exceptions. 

The judgment of the lower court is therefore reversed, with instruc- 
tions to overrule the demurrer to the several paragraphs of special 
answer and for further proceedings not inconsistent with this opinion. 


NOTE SUBJECT TO PROVISIONS OF DEED NOT 
NEGOTIABLE. 


Pope & Ballance v. Righter-Parry Lumber Co., Supreme Court of North Carolina, May 7, 1913 
788. E. Rep. 65 


The following provisions in a note renders it non-negotiable: ‘* This note is 
for part of the purchase price of timber conveyed to the undersigned by the said 
company by deed of even date herewith: is secured by retention of the title of said 


timber, and subject to the provisions of said deed.” 


Action by G. F. Pope and J. H. Ballance, trading as Pope & Bal- 
lance, against the Righter-Parry Lumber Company, in which J. F. 
Sherron intervened. From a judgment against intervener, he appeals. 
Affirmed. 

CLARK, C. J. The appellant, J. F. Sherron, was permitted to in- 
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tervene and assert his title to the $2,000 note signed by kK. L. Howard, 
payable January 1, 1911. There is evidence that he received it before 
maturity and for value. The note is worded as follows: °* $2,000. 
Dunn, N.C., January 15,1909. On January 1, 1911, I promise to pay 
to the Righter-Parry Lumber Company, or order, two thousand dollars, 
with interest from date at 6 per cent. per annum; payable at the First 
National Bank of Dunn, N. C. This note is for part of the purchase 
price of timber conveyed to the undersigned by the said company by 
deed of even date herewith ; is secured by retention of the title to said 
timber by said company, and subject to the provisions of said deed. 
K. L. Howard.”’ 

The jury found that the defendant broke his contract with the 
plaintiff who, under the terms of the deed, was entitled to recover 
damages therefor. It is admitted in the case agreed that such finding 
was unexceptionable. The court refused to charge that this note was 


a negotiable instrument, and theretore that James F. Sherron was 


holder in due course and held the same free from all equities. 


Revisal, 2151, specifies the requirements of a negotiable instru- 
ment. The second of these requirements is that it © must contain 
an unconditional promise or order to pay a sum certain in money.”’’ 
This note contains the following condition: ‘* And subject to the 
provisions of said deed.’’ The note being therefore conditional in 
form and dependent in its provisions upon an outside paper referred 
to therein was nonnegotiable and his honor properly so held. There 
is nothing in the provisions of Revisal, 2153 or 2154, which cures 
this defect or renders the note negotiable, and Sherron took it 
subject to all equities. No error. 


NOTE TRANSFERRED AFTER MATURITY. 


Showe!ll, Fryer & Co. v. Barr, Supreme Court of Pennsylvania, February 3, 1913. 86 Atl. Rep. 786 


The fact that a note is transferred after maturity is not a defense to an action 
by the transferee. 


Action by E. B. Showell and others, dealing as Showell, Fryer & 
Co., against J. H. C. Barr. From judgment for plaintiffs, defendant 
appeals. Affirmed. 

PER CurIAM. This action was on a promissory note given in pay- 
ment for the stock of a corporation. ‘The defendant’s contention at the 
trial, that there could be no recovery on the note because it was nego- 
tiated after maturity, calls for no discussion. Every defense available 
against the payee was admitted and submitted to the jury with full and 
accurate instructions. 

The judgment is affirmed. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Il. OFFICERS AND AGENTS OF BANKS (Continued). 


$ 74. General Rules as to Cashier’s Authority. 

The cashier of a bank is its chief executive officer. and has many 
inherent powers. His authority in this respect may be limited 
by the board of directors, but such limitations are not binding 
on persons who have no notice of them. He may have implied 
authority to bind the bank by any lawful act. 

75. Cashier’s Authority to Receive Deposits. 

The cashier of a bank has inherent authority to receive money on 
deposit; he has, however, no authority to receive deposits at a place 
outside the bank. A cashier may bind the bank by receiving a de 
posit of property for safe keeping where he is held out to the public 
as having such authority. 


76. Cashier’s Authority to Certify Checks. 

The cashier has inherent authority to certify checks; but he is with- 
out authority to bind the bank by the certification of a post-dated 
check, or by certifying his own check on the bank. 

: 74 General Rules as to Cashier’s Authority.—The cashier of a 
bank is the executive officer, through whom the whole financial opera- 
tions of the bank are conducted. He receives and pays out its moneys, 
collects and pays debts, and receives and transfers its commercial se- 


curities. Tellers and other subordinate officers may be appointed, but 


they are under his direction, and are as it were, the arms by which des- 
ignated portions of his various functions are discharged. Merchants’ 
Nat. Bank v. State Nat. Bank, 10 Wall. (U.S.) 604, 19 L. Ed. 1008. 
The authority of the cashier is a matter which the courts are frequently 
called upon to define. The relation between the bank and its cashier 
is that of principal andagent. The activities of the bank are conducted 
largely through the cashier and the bank is bound by the acts of the 
cashier when they are within his actual or implied authority. But, if 
the cashier acts without authority, his act is not binding on the bank. 
So, when a dispute arises between the bank and a person who has dealt 
with the cashier of the bank, the question of the cashier’s authority at 
once becomes important. 

The principles of law concerning the powers of bank cashiers, as of 
other officers of private corporations to bind their companies, are well 
known, but their application in actions against banks has been so con- 
tradictory and inharmonious that they constitute but little more than 
schedules of permissible and forbidden acts. The trite precept that the 
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acts of a cashier bind the bank “‘ when they fall within the actual or ap- 
parent scope of his authority,’’ or ‘in the sphere of his duty,’’ is often 
a perplexing guide to a satisfactory decision, for the reason that the 
courts have differed widely as to what acts are embraced within the 
meaning of these expressions. 

There are certain inherent powers which attach themselves as a 
matter of course to the office of cashier. Apart from statutory provision, 
or a contrary declaration in the charter or by-laws of a bank, it is ger- 
erally held that a bank cashier has, by virtue of his office, inherent 
power to receive deposits for credit or safe keeping, receive paper for 
collection, buy and sell exchange, issue certificates of deposit, renew 
notes owned by the bank, indorse and transfer paper and securities, 
collect debts, borrow money and give security therefor, certify checks, 
draw checks on funds of the bank deposited elsewhere, pay the debts 
of the bank, execute bonds for public deposits and employ attorneys. 
These powers do not comprise all the authority which the law vests in 
the cashier but they serve to show how important is the position which 
he holds. 

The inherent authority of the cashier may always be limited by by- 
law or proper action on the part of the directors. But limitations of 
this kind are not binding on persons, who deal with the cashier in ignor- 
ance of their existence. Neither the public at large, nor third persons, 
usually have any other knowledge of the powers of a cashier than what 
is derived from usage, practice and course of business; and it would be 
the height of injustice to hold that the bank, as the principal to the 
cashier, may set up their secret and private instructions to the officer, 
limiting his authority in respect to a particular case, and thus to defeat 


his acts and transactions as such agent, when the party dealing with 


him had not and could not have any notice of the secret instructions. 
Case v. Citizen’s Bank, 100 U. S. 446, 25 L. Ed. 695. 

On this point, in the case of First Nat. Bank v. First Nat. Bank, 116 
Ala. 520, 22 So. Rep. 976, it was said: ‘‘ The cashier of a bank is its 
general executive officer, whose office is to manage all the affairs of the 
corporation not peculiarly committed to the directors. By his induc- 
tion into the office he is held out to the world as having authority to act 
according to the general usage, practice and course of business of bank- 
ing institutions, and any act of his within the scope of the usage, prac- 
tice and course of business of such institutions will, therefore, bind the 
corporation in favor of third persons who did not know that he was act- 
ing beyond the scope of the express authority conferred upon him by 
his principal. The public at large usually have no other knowledge of 
the powers of the cashier of a particular bank than such as is derived 
from the usage and practice of banks in general; and, even though his 
power may be expressly limited by the directors, such limitation will 
not affect those to whom it is unknown, if the transaction was one with- 
in the scope of the ordinary course of business of banking institutions.’’ 
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It was also held in First Nat. Bank v. Greenville Oil Company, 24 
Tex. Civ. App. 645, 60 S. W. Rep. 828, that, where one deals with 
the cashier of a bank in good faith, and without any notice of want of 
authority on his part, and the act done is within the apparent scope of 
the cashier’s authority, the party so dealing may enforce the contract 
against the bank. 

It is different where a person deals with the cashier of a bank as to 
a matter within the afparent scope of the cashier’s authority but with 
knowledge that his authority in that respect has been limited. In 
Savannah Bank and Trust Co. v. Hartridge, 73 Ga. 223, it appeared 
that the plaintiff bank had a rule under which no officer of the bank 
could become its debtor. The cashier desired to borrow money from 
the bank for the purpose of investing in railroad stock. So he made an 
arrangement with a third party, who acted with notice of this rule, by 
which the latter should purchase two hundred shares of the stock. 
The cashier, as such, advanced to him the money of the bank to pay 
for the stock. The third party gave his note to the bank and deposited 
the stock as collateral, and the cashier assumed the payment of the 
note. The bank had no knowledge of this arrangement. It was held 
that, the rule of the bank being known to the third party, he was 
bound by it, and was responsible to the bank. 

Of course there are many things which the cashier has not author- 
ity to do merely by virtue of the fact that he is cashier. Thus it has 
been held that he cannot bind the bank by a certification of his own 
check, guaranty the payment of a mortgage, promise to pay a draft 
drawn on a depositor, release indorsers or other parties justly indebted 
to the bank, mortgage or sell real estate belonging to the bank, or, in 
veneral, bind the bank by acts or contracts outside the usual course of 
the business in which the bank is engaged. 

But a cashier may have implied authority to do any lawful act and 
bind the bank thereby. Authority on the part of a cashier may be in- 
ferred from the general manner in which, for a period sufficiently long 
to establish a settled course of business, he has been allowed without 
interference, to conduct the affairs of the bank. It may be inferred 
from the conduct or acquiescence of the corporation, as represented by 
the board of directors. When, during a series of years, or in numer- 
ous business transactions, he has been permitted, without objection, 
and in his official eapacity, to pursue a particular course of conduct, it 
may be presumed, as between the bank and those who in good faith 
deal with it upon the basis of his authority to represent the corporation, 
that he has acted in conformity with instructions received from those 
who have the right to control its operations. The authority is to be 
implied from the acquiescence of the directors in permitting the officer, 
during a series of years or in numerous business transactions, to pur- 
sue a particular course of conduct; and their acquiescence is derived 
from their actual knowledge, or from what should have been their 
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knowledge, of the conduct or course of business of the officer. Gale vy. 
Chase National Bank, 104 Fed. Rep. 214; Martin v. Webb, 110 U. S. 
7, 28 L. Ed. 49. 

$75. Cashier’s Authority to Receive Deposits. The cashier of a 
bank has inherent authority to receive money on deposit and the bank 
is liable to persons depositing money with him. It is difficult to be- 
lieve that the authority of a bank cashier to receive deposits has ever 
been questioned. But this is just the question that arose in the case of 
State Bank v. Kain, 1 Ill. 75. It was there contended that the receipt 
of monev by the cashier of the defendant bank was not evidence of a 
deposit in the bank. The contention was based on the ground that the 
cashier had not been authorized by the board of directors to receive de- 
posits and that the law provided that ‘the Bans shall at all times re- 
receive money on deposit,’’ ete. “The word Aank is not made use of 
here,’’ said the court, “‘to designate the house, the cashier or the di- 
rectors, but the institution generally; and the cashier is the officer or 
agent of the institution, with authority derived from the law, and the 
nature of this, as well as every other bank is to receive money on de- 
posit, receipt for the same, enter it on the books of the bank, and pay 
it out again when called for, without compensation.’’ 

The case of Hanson v. Heard, 69 N. H. 190,38 Atl. 188, was an ac- 
tion against the receiver of a national bank to recover money which 
had been deposited with the cashier, and which the cashier had wrong- 
fully credited to his own account and appropriated. It was held that 
the plaintiff could recover and that it was not necessary for him to show 
express authority from the bank to the cashier to receive deposits of 
money. The defendant contended that the cashier’s acts, having been 
done in the pursuit of an independent, fraudulent scheme for his own 
benefit and without the knowledge of the bank, the bank was not liable, 
although the acts were done in his capacity as cashier. But it was the 
bank’s implied promise to repay the deposit, and not the cashier’s 
fraud, that was the foundation of the action. The cashier’s independ- 
ent fraud did not affect this promise. 

But where money is given tothe cashier at a place outside the 
bank, for deposit in the bank tothe credit of the depositor, and the 
cashier loses or misapplies the money before it is actually transferred 
to the possession of the bank, there is no liability on the part of the 
bank. The bank does not contemplate the makng of deposits in this 
manner, and, clearly, the cashier has no inherent or implied au- 
thority thus to receive them. In receiving a deposit at a point outside 
the bank the cashier acts strictly as the agent of the person paying 
it, and the latter must accept the consequences of the cashier’s acts, 


whatever they may be. He assumes the risk of losing his money 
through the fraud or negligence of the cashier. Demarest v. Holde- 
man, 34Ind. App. 685, 73 N. E. Rep. 714. 

As a general rule, any act of a cashier, done away from the place 
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of business of the bank, and not authorized or ratified by the bank, 
is not binding on it. Jones v. First National Bank, 3 Neb. (Unoff.) 73, 
90 N. W. Rep. 912. 

A cashier may bind the bank by receiving a deposit of property 
for safe keeping. It has been held that, where the cashier of a sav- 
ings bank has been held out to the public as having general power to 
act for the bank in receiving deposits of property for safe keeping, 
his acts in this regard are binding on the bank. Sherwood v. Home 
Savings Bank, 131 Ia. 528,109 N. W. Rep. 9. Inthis case the plain- 
tiff had left a note and the mortgage securing it with the cashier of the 
defendant bank, saying that ‘he had no safe place to keep them,’’ 
and that he would leave them “for safe keeping and for them to col- 
lect the interest.’’ The cashier later transferred the papers without 
authority, and the plaintiff brought this action against the bank. In 
the opinion it was said: © The directors appear to have given little 
attention to the management of the bank, but to have intrusted practi- 
cally everything to this officer, and what he did within the scope of 
authority which might have been conferred would seem to be binding 
on the bank. If the cashier of a bank is permitted to exercise general 
authority with respect to its business for a considerable time—in other 
words, held out to the public as having authority in the premises—the 
bank is bound by his acts, as in the case of the agent of any other cor- 
poration in the same manner as if the authority were expressly con- 
ferred.’’ Of course this applies only where the act done by the cashier 
is within the power of the bank. 

In Pattison v. Syracuse, 80 N. Y. 82, it was held that where a 
package of bonds was left with the teller of a national bank, who some- 
times acted in the place of the cashier during the absence of the cashier, 
for safe keeping, the bank was liable for the loss of the bonds through 
the negligence of the bank. 

The receiving of paper for collection is also one of the powers in- 
herent in the office of cashier. In the case of First National Bank v. 
First National Bank, 116 Ala. 520, 22 So. Rep. 976, it was said: “* Not 
only do banks organized to do a general banking business have the 
power and authority to receive paper for collection, but it is a matter 
of common, and therefore of judicial knowledge, that it is their general 
usage and practice to engage in this branch of business ; and this power 
necessarily carries with it authority to receive collaterals accompany- 
ing, and given to secure the payment of such paper, to be delivered to 
the debtor when he takes up the paper. The power of the cashier to 
receive paper for such purpose is inherent in his office, and requires 
no special authorization from the directors, and the receipt by him of 
such paper is clearly within the scope of his authority, and therefore 
binding on the bank. It follows that if one, relying on the general 
usage and custom of banks, and having no knowledge or notice of any 
limitation upon the authority of the cashier of a particular bank, known 
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to be engaged in doing a general banking business, should deliver to 
such cashier, at his regular place of business a note or bill for collec- 
tion, together with collaterals given to secure said note or bill, the 
bank could not afterwards claim that the act of the cashier in receiving 
the same was his individual act, and not that of the bank.’’ 


$76. Cashier’s Authority to Certify Checks. The cashier has au- 
thority to certify checks when the drawer has funds. If the check is 
not drawn against sufficient funds, then, as between the cashier and 
the bank, the cashier has no such authority. But,as between the bank 
and a bona fide holder a certified check, though not drawn against suffi 
cient funds, is within the apparent scope of the cashier’s authority and 
is binding on the bank. Cooke v. State Nat. Bank, 52 N. Y. 96. In 
this case it was said: 

‘“The cashier has a right, by virtue of his office, to make this 
certificate when the drawer has funds. He is the custodian of 
the funds of the bank and of the books; he receives money and 
gives vouchers therefor; and whether upon receiving a check he 
pays it in money or gives the holder a certificate of deposit or 
draft, or a certificate that he will retain sufficient of the money 
standing to the drawer’s credit to pay it when presented, he is 
in either case acting within the line of his duty and within the 
scope of the authority which necessarily attaches to his office. 
Whether the bank might not restrict this authority, so as to af- 
fect the rights of persons having notice, is not material. It is 
sufficient that the public have a right to regard his authority as 
co-extensive with these duties, and that such authority is inher- 
ent in the office. This is substantially conceded by the learned 
counsel for the appellants, but they insist that the cashier has 
no power to make the certificate when the drawer has no funds. 
I agree that he has not, as between him and the bank, and the 
liability of the bank is not based upon his power to bind them 
by such a contract without funds, but upon the ground that the 
bank cannot dispute the fact that there are funds, and hence 
the contract is enforced as though there were funds to meet it. 
It follows that a bona fide holder only can enforce the liability 
against the bank, where the certificate is given in the absence 
of funds.’’ 

While the cashier has ample authority to certify checks drawn on 
the bank, he has no authority to certify a post-dated check; he is not 
authorized to make certification until on or after the date when the 
check is payable. Clarke Nat. Bank v. Bank of Albion, 52 Barb. 
(N. Y.) 592. Post-dated checks are instruments often used, and their 
nature and character are well understood by bankers and the trading 


community. By all such persons it is regarded that the drawer of the 
check is not in funds at the bank at the time the check is drawn and 
does not expect to be until the arrival of the date inserted in the 
check. Hence when a check is certified before the time of its date, 
it carries notice upon its face to persons receiving it before its date that 
the officer making the certification was not acting within the limits 


of his power. 
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CHAPTER XI. (Continued). 
Discounts and Loans. 

When a bank has satisfied itself as to the desirability of the loan se- 
cured by collateral, the next thing is to have the borrower sign a collat- 
eral note. 

THE COLLATERAL NOTE. 

On account of the length of this note, or rather of the agreement 
covering the conditions of the pledge, the bank should always have its 
own printed forms with which it is familiar. The borrower should be 
made to use these forms, for then the loan clerk will only have to be sure 
that the blank spaces in the note are properly filled in. If a different 
form of note were presented with only a few of the loans, it would take 
a good deal of time for the clerk to read the various pledge agreements 
and then, unless he were a trained lawyer, he would not be certain that 
the rights of the bank were properly expressed. 

The writer has examined forms of notes used in New York, Boston, 
Philadelphia and other cities, and found that as a rule the pledge agree- 
ment is part of the note, rather than attached to the note. In other 
words, only one signing is necessary. 

In a number of St. Louis banks the note and pledge agreement, 
while both on one sheet of paper, are separate instruments; the note 
has to be signed and so does the agreement. This is done in order to 
place the negotiabilitv of the note itself beyond question. A form in 


daily use is as follows: 
x ; ; a A, Bis sn ns xem Lange 
On Demand, and if no demand is made, then on 


I promise to pay 
THE NATIONAL BANK OF PROSPERITY, or order, at the Banking House of 
said bank, at St. Louis, Missouri, 

, er anc cine eee ia ale DOLLARS 
for value received, with interest from date at the rate of per cent. per annum, 
payable monthly, and at the rate of eight per cent. per annum after maturity. De- 
mand for payment, protest and notice of dishonor are hereby waived by all parties. 


Having executed a promissory note, dated at St. Louis, Mo., on the day 
of , 191 for$ payable to the National Bank of Prosperity, 
or order, on demand, and if no demand is made, then on the day of 
with interest from date at the rate of per cent. per annum; and being desirous 
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of securing the same and all my other liabilities, actual and contingent, to said Bank 
or its assigns, now existing or which may hereafter arise, I do hereby pledge to said 
Bank and its assigns as collateral security for said note and said other liabilities. 


and agree to give additional security to keep up the present margin, whenever the 
market value of the above collateral shall decline, and within twenty-four hours after 
receipt of notice so to do from the holder of this note or other of said liabilities. | 
hereby authorize said Bank, its assigns, or the holder of this note or any of my said 
liabilities, to cause any certificates of stock which may at any time be pledged hereby 
to be transferred to its or their name upon the books of the corporation issuing the 
same, and this shall be full power and authority to such corporation to make such 
transfer. In default of payment of said note, or other of said liabilities, at maturity 
or in default of my giving such additional security, when so notified, or other de 

fault on my part, or in case of my suspension, failure or insolvency, or the com 

mission of any act of insolvency or bankruptcy on my part, said Bank, or its assigns, 
shall, in addition to the foregoing collateral, have a lien on all notes, drafts, bills 
receivable, moneys, or other personal property, held by or in transit to said Bank, 
or its assigns, in my name, or for my account, the same to be deemed to have been 
assigned at the date hereof to said Bank, or its assigns, as additional collateral for 
the payment of said note and all other of my said liabilities, actual and contin- 
gent, and said Bank or the holder of said note or liability, in any such event 
shall have the right to acquire possession of any personal property owned by me, or 
in which I have an equity or interest, and hold the same as a pledge hereunder to 
secure payment of said note and other said liabilities the lien on which shall relate 
back to the date hereof; said Bank, its assigns or the holder of such liability to have 
the option of application of any or all of said collaterals before sale, or the proceeds 
thereof after sale, upon any, either or all of said liabilities as it may elect, and upon 
any such default being made, I do hereby authorize said Bank, its officers, assigns 
or the holder of said liability, to confess judgment for me for the amount due here- 
on, or on any such liability and to sell or cause to be sold, any or all of said col 

laterals, or any substitutes therefor, or additions thereto, at public sale, upon such 
notice. at such place and on such terms as said Bank, its officers, assigns or the 
holder of said liability may deem proper, or at the option of said bank, its officers, 
assigns or the holder of said liability, at private sale, without notice to me or the 
public, and to apply the proceeds, first to the payment of the expenses incurred by 
said sale, next to the discharge of my liabilities as hereinabove set out. Any sur- 
plus left shall be paid to me. If the proceeds of such sale are not sufficient to pay 
all of my liabilities, hereby secured, I agree to pay the balance on demand. In case 
of a sale of said collaterals, said bank, its assigns or the holder of any liability here- 
by secured, may become the purchaser thereof, without any right of redemption on 
my part. In case payment of this note or any such liability is not made at maturity 
and the same is placed in the hands of an attorney for collection, I agree to pay ten 


per cent. additional on the principal and interest to the holder as attorney's fees. 


Said note or liability may be extended without notice and without releasing any 
party liable for its payment. Neither the Bank nor any holder of said note or lia- 
bility shall be required to look after and preserve any collateral pledged for its pay- 
ment, nor to take any action which may be necessary to hold parties liable on such 
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collateral. The bank or the holder of said note or liability shall be privileged to 
sell or otherwise negotiate the same and this contract and deliver the same together 
with all collateral pledged hereby, to the party buying or otherwise negotiating 
for the same. In which event the bank or the holder of said note or liability shall 
not be required to deliver or account for said collateral, and shall not be further 
liable therefor. Notice or demand delivered to, made at or mailed to my post oftice 
address, last known to said Bank or the holder of said note or liability shall be 
deemed sufficient notice or demand, whenever required or authorized by this note 
or contract. 


In the above attention is called to the fact that if the note were cut 
from the agreement, it would be complete in itself, and that the agree- 
ment contains such a description of the note, that even if it were separ- 
ated from the note, there would be no difficulty in identifying the note 
to which it applied. This avoids having the note contain as part of it 
any stipulations which, under the law, might make it non-negotiable. 
It may be said that as a practical proposition, it makes little differ- 
ence whether or not a collateral note is negotiable, as you expect to 
look to the maker and collateral anyhow, but there may be times when 
the question of negotiability is very material. At any rate, it would 
seem to be an additional protection to the bank to have the form of 
note unquestionably negotiable. It will be negotiable under the law, 
if it is a written contract to pay money signed by the maker, contain- 


ing an unconditional promise or order to pay a sum certain in money 
on demand or at a fixed or determinable time to order or to bearer. 
The danger is that some of the provisions of the usual pledge agree- 
ment, when made part of the note itself, will so affect the contract, 
that it will destroy some of these essential conditions. When the 
bank's usual form of collateral note consists of the note and alsoa 


pledge agreement as distinguished from a single contract containing 
the promise to pay and conditions of pledge which may affect the nego- 
tiability of the note, if in addition to the collateral the note is to be 
secured by the name of an indorser, the loan clerk without hesitation 
can use the form with which he is familiar. He must be certain to 
have the indorsement made on the back of the note itself and not on 
the pledge agreement attached. When this is done, the bank has the 
responsibility of the indorser defined by the negotiable instruments 
law. In case of default in the payment of such a note, it will know 
exactly what procedure to go through in order to hold the indorser. 
The above note is a demand note up to a definite day when the time 
of payment becomes fixed. Ona demand note the law requires that de- 
mand must be made within a reasonable time and what isareasonabletime 
depends upon thecircumstances. What may beareasonable time under 
one set of conditions may not be considered reasonable under another. 
This form by agreement defines the reasonable time, and gives the 
bank a definite due date, upon which it should make demand. It in- 
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sures a proper presentment by the bank, and that the presentment will 
not be overlooked. 

To adapt this form to a time note it is only necessary to leave out 
the words © On demand, and if no demand is made, then on,’’ and print 
a blank line on which can be written the required number of days, ‘after 
date.*’ 

GENERAL LOAN AND COLLATERAL AGREEMENT. 

In New York City a loan made to a broker may be paid off the next 
day, and if a new note were demanded with every loan, it would take a 
great deal of time. Ifthe broker is one that the bank cares to have for 
a regular customer, it has him sign a General Loan and Collateral 
Agreement. The following is a form in use: 

In order to obtain loans from and otherwise deal with The 

National Bank of the City of New York, the undersigned agrees that all loans, ad 

vances or credits hereafter obtained from said bank by the undersigned shall be re 

payable by the undersigned at said bank upon demand unless otherwise agreed in 
writing at the time, and shall bear interest at rates to be agreed upon: and the un- 
dersigned further agrees that as collateral security for any and all loans, indebted 

ness, obligation an@ liability of the undersigned to said Bank, now or hereafter ex 

isting, matured or not matured, absolute or contingent, and wherever payable, in 

cluding such as may arise from endorsements of notes, acceptanecs or any othe 
items, or paper discounted by said Bank, or held by said Bank as security for any 
loans or advances of any sort whatever, and including overdrafts, and indebtedness 
by the undersigned to said Bank, on account of collections or paper received for col 

lection, said Bank shall hold, retain and have a lien upon ali moneys, negotiable in 

struments, bonds, stocks, commercial paper, credits, choses in action, claims and 
demands of every kind at any time in possession or control of said Bank, or any of 
its agents or correspondents, or in transit to it by mail or carrier, belonging to, or 
for account of, or subject to the order of the undersigned; and said Bank shall have 
the following rights and powers in respect to such collaterals, and every part thereof 
(in addition to any other rights which it may have): said Bank may at any time o1 
times collect any of such collaterals, and it may endorse any thereof in behalf and 
in the name of the undersigned; and in case of failure of the undersigned to pay or 
discharge when due any such loan, indebtedness, obligation or liability, or in cas¢ 
of failure of the undersigned to furnish additional collateral as hereinafter provided, 
or in case of the insolvency, general assignment, bankruptcy, or failure in business 
of the undersigned, said Bank may sell without notice any of the said collaterals at 
private or public sale or at broker’s board (being at liberty to become the purchaser 
if the sale is public or at broker's board) and may apply any and all money or cred- 
its, including the proceeds of any such sale, and any debts, liabilities or balances, 
due or not due in favor of the undersigned, arising from deposits, discounts, collec- 
tions, items in transit, or otherwise, at any time owing or due from or chargeable 
against said Bank, or any of its agents or correspondents, to the payment of expen- 
ses of any such sale or sales, or if the realization or collection of any of said collat- 
erals, or of any of said loans, indebtedness, obligation or liability of the undersigned, 
and to the payment of any or all loans, indebtedness, obligation or liability of the un 
dersigned, whether due or not due: and any or all loans, indebtedness, obligation or 
liability of the undersigned, shall in any of the cases above stated become due at the 


option of said bank. If the collaterals at any time securing any loans, indebtedness, 
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obligation or liability of the undersigned to said Bank shall any time be unsatisfac- 
tory in amount or otherwise to said Bank, or to any of its officers, the undersigned 
will immediately furnish such further security as will be satisfactory to said Bank. 
Said Bank may assign or transfer the whole or any part of any indebtedness, obliga 
tion or liability of the undersigned, and may transfer therewith as collateral security 
therefor, the whole or any part of the collaterals above referred to, and the trans- 
feree shall have the same rights and powers with refeicnce to the indebtedness, ob 
ligation or liability transferred, and the collaterals transferred therewith as are 
hereby given to said Bank. 

New York, , 191 

After such an agreement has been signed the broker only has to 
present his collateral in proper shape to the bank and get his check or 
credit. 

After the note has been signed and the collateral delivered, it be- 
omes necessary for the bank to so record it that proper track can 
be kept of the loan, and it must have its records of such character that 
‘ollateral belonging to any one loan can be easily withdrawn and other 
ollateral substituted. 

LOAN REGISTER. 

The bank must have some kind of ledger record giving the date of 

» loan, name of the borrower, the amount and the collateral. Proba- 

the majority of banks in this country do this by means of a loan re- 

er, and it would seem that a loose leaf book is the most convenient 

1. The ruling of the page of such a book is here given : 
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Where changes in collateral are not of constant occurrence, such a 


loan register proves very satisfactory. 


DEMAND LOAN CARDS. 


However, in New York City, where changes in collateral might be 
said to be the rule, the majority of banks seem to use cards. The fol- 
lowing is a form in use by one of our largest institutions. It shows 
the record of the $100,000 demand loan made to Smith, Jones & Com- 
pany. 
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Received all collateral to above loan 


New York, 
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The number of the loan is shown above to be 3240. It was made 
March 1, 1913, and the interest rate on that date was3%%. It changed 
on March 4th to 4%, on March 6th to 44%, and soon. The broker is 
advised of these rate changes either by telephone or letter. For the 
month of March the total interest due on the loan was $347.22, and on 
April 1st a bill was rendered in the following form: 


BILL FOR INTEREST ON DEMAND LOAN. 
OF PRO 
LOAN DEPARTMENT 


Our No. 3240 New York {*,../., 1913 


Below please find statement of the interest on 
your current demand loan to date. Kindly send check for 
same in New York funds, and oblige, 

Yours respectfully, 
John Doe, Treasurer. 


Deer Sir: 





7 2 = se se cep EERE Ser 
Referring again to the loan card above, it is seen that the collateral 
is listed alphabetically. This saves time in locating the collateral, if 
substitutions are to be made, or if the market is dropping on any one 
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security. It also facilitates the examination of the loan, as the col- 
lateral will run in order with the list. 

The figures to the left, showing the number of shares and the fig- 
ures to the right giving the value, are written in pencil so that they 
can be easily changed in the event of withdrawals and substitutions. 
In the above form the values have been written out, but in practice 
they are given only in thousands. For instance, the value of the sixth 
item, ©‘ 100 Gen’l Elec.’’ would be written 13.5 without the ciphers, the 
five being in the hundreds column. The back of this card is ruled like 
the lower half of the above, so that more collateral can be listed. On 
this particular card the value of the collateral behind the $100,000 loan 
is $121,500, giving a 20 % margin 

RECEIPTS FOR COLLATERAL. 

On the above form of loan card is seen a place for the borrower to 
receipt for his collateral. It seems to be the invariable rule to have 
such a receipt signed when the collateral is returned by the bank. 

However, so far as the writer has been able to learn, there are few; 
ifany, banks that give receipts for the collateral to the customer. Such 
a demand is sometimes made and refused. The reason given for this 
custom is that a receipt of a bank for collateral would be evidence any- 
where of the existence of the collateral and the ownership of it by the 
customer. The fact that it was a bank’s receipt, would give it a cer- 
tain value somewhat in the nature of a bank’s acceptance of a bill of 
exchange, and lead to the temptation to hypothecate or transfer the 
receipt. It is true the person taking such a receipt would have only a 
secondary lien, but it might result in tying up the collateral in the 
hands of the bank and delaying its conversion into money in case of 
default in the loan. It would seem to be an impractical thing where sub- 
stitutions in collateral are to be allowed. 

The writer has heard recently of a few banks that give receipts 
when the demand is made and insisted upon, but it is not the rule, even 
in those institutions. 

TIME LOAN CARDS. 

The form of card given above is for demand loans, and is printed 
in black ink. Time loans are often handled by similar cards, but 
printed in red, so that there is little danger in confusing the character 
of loans. Of course this card has a prominent space for the date due, 
and as the rate will stay the same for the life of the loan, there is no 
necessity for ruling to show changes in rates. 

(To be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises 


RIGHT OF NEW YORK TRUST COMPANY TO ACT AS 
EXECUTOR IN NEW JERSEY. 
Edttor Banking Law Journal. New York Crry, June 13, 1913. 
Dear Str:—I would be pleased to have you advise me through your inquiry 
column whether or not a trust company incorporated under the laws of the State of 
New York could act as co-executor with a resident of the State of New Jersey under 
my will. Could such a trust company act as sole executor under my will? What 
fee would be allowed the trust company for acting as sole executor? In the event of 
there being co-executors, would each be allowed a fee or would one fee be allowed, 
which would be divided by the co-executors. Yours very truly, READER. 
Answer:—We are of the opinion that a New York Trust Company 
is authorized to act as executor in the state of New Jersey. 
Section 186 of the New York Banking Law provides that a trust com- 
pany, incorporated under the laws of the state of New York, shall have 


power to be appointed to and accept the appointment of executor of 
or trustee under the last will and testament, or administrator with or 
without the will annexed, of the estate of any deceased person.’’ 


The same identical provision, with respect to New Jersey trust com- 
panies, is found in section 6 of the New Jersey Trust Company Law, 
page 5657 of the Compiled Statutes of New Jersey. 

New Jersey has a statute regulating the power of trust companies 
organized in other states to act as executor in New Jersey. Itis sec- 
tion 58 of the New Jersey Banking Law, page 183 of the New Jersey 
Compiled Statutes, and it provides as follows:  “‘ Hereafter no banking, 
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Savings, trust or safe deposit corporation, created by any other state or 
by any foreign state, kingdom or government, shall transact any busi- 
ness in this state, except to the extent that similar corporations of New 
Jersey are permitted to transact business in such state, kingdom. or 
government; provided every such foreign corporation shall comply with 
all the requirements of the laws of this state applicable to it in doing 
business therein.”’ 

By Chap. 688, Laws of New York, 1911, § 186 of the New York 
banking law was amended by adding the following: *‘A trust company 
incorporated in another state may be appointed and may accept appoint- 
ment and may act as executor of or trustee under the last will and testa- 
ment of any deceased person provided that similar corporations of this 
state are permitted to act as such executors or trustees in the state 
where such foreign corporation was organized, and provided that the 
superintendent of banks, for the time being shall be the attorney of such 
foreign corporation qualifying or acting as such executor or trustee, 
upon whom process against such corporation may be served in any ac- 
tion or other legal proceeding against such executor or trustee affecting 
or relating to the estate." This amendment also provides that © no 
foreign corporation having authority to act as executor of or trustee 
under the last will and testament of any deceased person shall establish 
or maintain, directly or indirectly, any branch office or agency in this 
state, or shall in any way solicit, directly or indirectly, any business as 
executor or trustee, therein.’’ 

Under these reciprocal statutory provisions it seems clear that a New 
York trust company may act as executor in New Jersey, and vice versa. 

Prior to the adoption of the New York amendment of 1911, it is prob- 
able that a New York trust company was not authorized to act as ex- 
ecutor in the state of New Jersey,for it was held in New York that letters 
testamentary, issued to a trust company, organized under the laws of 
the District of Columbia, could be revoked. In re Avery’s Estate, 45 
Misc. Rep. (N. Y.) 529, 92 N. Y. Supp. 974. The reason for this de- 
cision was that section 186 of the New York Banking Law, authorizing 
trust companies to act as executors, as it then (1904) existed, applied 
only to domestic trust companies. 

Upon the general proposition of the right of a trust company to act 
as executor in a state other than the one in which it is organized it is 
said in 5 Cyc 1142: °'A foreign corporation, authorized by the law of 
its creation to act as executor of the estate of a deceased person, may 
perform the functions of a foreign executor in like manner as it could do 
if it were a natural person, unless there is something in the statute law 
of the domestic state or country which renders the exercise of such func- 
tions inadmissible. In Delaware it has been found that there is noth- 
ing either in the statute law of the state, or in its possible policy which 
deprives a corporation created in another state for the purpose of act- 
ing as executor or administrator from exercising such functions in that 
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state.’’ Fidelity Ins. etc. Dep. Co. v. Nivens, 5 Houst. (Del.) 416. 

Upon the question of executor’s commissions, it is provided in sec- 
tion 128 of the Orphans’ Courts Law, page 3859 of the Compiled Statutes 
of New Jersey, that the allowance of commissions to executors shall be 
made with reference to their actual pains, trouble and risk in settling 
the estate, rather than with regard to the value of the estate. Section 
129 limits them to the following maximum rates: seven per cent. on 
the first one thousand dollars coming into their hands, four per cent. 
on the next four thousand dollars, three per cent. on the next five thou- 
sand and two per cent. on the excess over ten thousand dollars, ‘* pro- 
vided that the commissions of executors, administrators and trustees in 
any estate where the receipts exceed the sum of fifty thousand dollars, 
shall be determined by the Orphans’ Court on the final settlement of 
their accounts according to the actual services rendered, not exceeding 
five per centum on all sums which come into their hands.’’ 

Where there are two or more executors the commissions are divided 
among them and if they cannot agree on the division the Orphans’ Court 
is authorized to make an apportionment with regard to the respective 
services rendered. 

FAILURE TO NOTIFY BANK OF FORGED CHECK. 
Editor Banking Law Journal. York, Alabama, May 17, 1913. 

Dear Str:—This check was sent through the First National Bank, Birmingham, 
to The Choctaw Bank, protestable, and the Choctaw Bank returned it without pro- 


test. W. B. Sikes claims that this check is a forged check and that the indorse- 
ment of L. Broadhead is a forgery. 








~ Butler, Alabama, 3-14, 1913. 
THE CHOCTAW BANK, 61-263. 
rey to 5. Broadhead ovrteder.. . . . . «5 + © 3 os le 6 RRM. 
Twenty-twoand . . ....... . . + . « « 40-100 Dollars 


W. B. Sikes. 


Indorsed by L. Broadhead and C. W. Lewis, and cashed by the Bank of York, 
and their stamp reads as follows: PAY TO THE ORNER OF ANY BANK OR 
BANKER, THE BANK OF YORK. J. C. WELDON, Cashier. 

The Choctaw Bank says it will pay the check if the Bank of York will guar- 
antee the indorsement of L. Broadhead, which we had not done. 

C. W. Lewis remained in our town three or four days; and, if the check had 
been protested, we would have had notice of it before he left our town. The check 


not being protested, it was two or three weeks before we could get in communica- 
tion with W. B, Sikes. 


Who should be the loser in this case according to the law ¢ 
Yours very truly, SUBSCRIBER. 
Answer: —The failure to protest does not affect the rights of the parties 
in this case; it is not necessary that an instrument be protested in order 
to permit a purchaser to recover the money he has paid, when it is dis- 
covered that the instrument bore a forged signature or indorsement. 
As tothe duty of notifying the parties to the check of the fact that 
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it was forged, it was said in the case of Third Nat. Bank v. Merchants’ 
Nat. Bank, 76 Hun (N. Y.) 475, 27 N. Y. Supp. 1070: “‘There is no 
duty imposed on one who receives a forged check from another to un- 
earth the crime. He receives it presuming, as he has a right to do, 
that all the signatures and indorsements are genuine, which is im 
pliedly warranted by the person from whom it is received. This pre- 
sumption, and the right to rely upon this implied warranty, are only 
destroyed when, by inspection, the forgery could be detected because 
apparent on the face of the check or bill, or where, from the surround- 
ing circumstances, the suspicions of the person receiving the note, 
check, or bill should be aroused and his scrutiny chailenged. Notsoafter 
discovery, for then the duty is incumbent on the one detecting the imper- 
fection to act promptly in giving notice, and, if he fails therein to the in- 
jury and damage of one entitled to notice, he will be prevented from re- 
covering the damage or injury shown to have been actually incurred.’’ 

In this case the check had been paid and the action was brought to 
recover the amount paid. It was held that while it was incumbent on 
the drawee to act promptly in giving notice of forgery after discover- 
ing the same, a delay would not prevent a recovery by the drawee bank 
unless it could be shown that the party to whom payment was made 
suffered a loss asa result of such delay. On this point the defendant's 
cashier testified that if more seasonable notice had been given the 
forger would have been arrested earlier and “more favorable results 


might have arisen.’’ But it was held that this was mere conjecture 


and not sufficient to prevent the drawee bank from recovering the 
money it had paid out on a forged indorsement. 

In the present case the same rule should apply. If the drawee 
bank neglected to give notice of the forgery for an unreasonable time 
after discovering the forgery, and it could be shown that loss resulted 
therefrom to another bank, then the drawee bank should be held liable 
for the loss. 


RIGHTS OF SECURED CREDITOR IN INSOLVENT ESTATE. 
Editor Banking Law Journal, ———, Pa., May 28, 1913. 

DEAR Sir:—Will you kindly state in the next issue of the BaNnkInG Law 
JOURNAL your opinion on the following facts:— 

On the death of a local borrower, we held a collateral note, the secwiity for 
our loan being dividend paying stocks. We also held some unsecured loans. 
There is some question as to the estate being able to pay the obligatiors in full. 
and we now contend that we can present all our claims at their face value and 
secure our dividend and then apply the proceeds that may be realized from the sale 
of the securities to the payment of the deficit of our claims, returning of course the 
excess to the estate. Is this contention correct? As the securities are dividend 
paying, can we have the same transferred to our own name to get the benefit of the 
dividends until we actually sell the stocks, without sacrificing any gf our rights in 
the matter ? Very truly yours, CasHIER. 


Answer:—In Pennsylvania, where a creditor of a decedent estate 
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holds security, he may collect dividends on his entire claim and apply 
the security to the uncollected balance. The rule is thus stated in 13 
Cyc. 869: In some jurisdictions it is held that a secured creditor can 


prove only for the difference between the amount of his claim and the 


value of his security, unless he surrenders his security to go into the 
common fund, or unless the security was furnished by a third person 
not primarily responsible for the debt. (In support of this proposition 
are cited decisions from Massachusetts and New York.) But by the 
weight of authority a creditor may prove and collect dividends on his 
entire claim allowed by the commissioners, without giving up or affect- 
ing his security. If he thus obtains payment in full the security 
inures to the benefit of the unsecured creditors, while if the dividend, 
although insufficient to pay his claim in full, reduces it to less than the 
value of the security, the representative must redeem for the benefit of 
the estate. The following states, in addition to Pennsylvania, hold 
that the creditor is entitled to collect dividends on his entire claim, ir- 
respective of any security he may hold: Colorado, Connecticut, Ili- 
nois, Indiana, Louisiana, Maryland, Missouri, New Hampshire, Ohio 
and Texas. 

In Daus’s Estate, 8 Pa. Dist. Rep. 326, decided in 1898, it was said: 
The right of creditors to participate in the distribution of an insolvent 
estate is measured by the amount due them, respectively, at the time 
the fund passes in trust for their benefit, and is not affected by the fact 
that some of them hold collaterals which enable them to realize from 
that source largely in excess of what the fund will pay those who are 
unsecured. 

In some states it is held that, where the creditor disposes of his 
security, the sum realized operates as a partial payment to reduce his 
claim to that extent, and thereafter he is entitled to dividends on the 
balance only. But, in Pennsylvania it is held that, where a person 
dies insolvent, a creditor who holds certain collaterals as security for 
his claim is entitled to a dividend from the estate on the whole amount 
of his claim, irrespective of the amount received’ from the collateral, 
except that he cannot receive more than the sum actually due him. 
Morgan’s estate, 11 Pa. Co. Ct. Rep. 536. 

It is generally held that, where acreditor holds security for the 
payment of a certain claim, and is able to obtain out of the security 
more than the amount of his claim, he may not apply the excess to the 
payment of an unsecured claim which he holds, in the absence of an 
agreement to that effect. 

When corporate stock is pledged in the ordinary manner, anda 
power of attorney is signed, authorizing the transfer of the shares on 
the books of the corporation, the pledgee is entitled to have the shares 
transferred to his name. And in such case he is entitled to collect the 
dividends accumulating while he holds the stock. Under Morgan’s 
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estate, cited above, it would seem that such transfer and collection of 
dividends would in no way sacrifice any of the pledgee’s rights. 


LIABILITY OF BANK DISCOUNTING DRAFT ATTACHED 
TO BILL OF LADING. 


Editor Banking Law Journal. PHILADELPHIA, June 4, 1913. 

Dear Str:—It occurs to me that it might be of general interest to your readers 
to be informed as to the decisions of the courts with respect to the responsibility of 
banks handling drafts with bills of lading attached. Inthe Banking Law JouRNAL 
in the year 1902, page 609, and in the year 1903, page 94, you referred to the case 
of Landa v. Lattin, decided in 1898 by the Texas Third District Court of Civil 
Appeals, which court held that a bank was responsible for the condition of the 
goods covered by a bill of lading, the bill of lading in question having been attached 
to a draft which had been deposited in the bank by one of its customers. Ever 
since that decision we have stamped all drafts with bills of lading attached passing 
through this bank, the wording of the stamp bei: as follows: 

‘* This bank hereby notifies all parties concerned that it is 
not and will not be responsible for either the quantity, quality, 
condition or delivery of goods covered by this bill of lading, nor 
will this bank be responsible for the validity or genuineness of 
this or any other bill of lading.” 

Until recently we have not stamped the bills of lading attached to the drafts 
except when indorsed to us. 

Within the last few months a large number of banks throughout the country 
have adopted the policy of stamping all bills of lading (whether indorsed to the 
bank or not) with a stamp similar to the one we use. The stamping of bills of 
lading indorsed in blank has caused much criticism, some firms refusing absolutely 


to pay drafts when the accompanying bills of lading have been so stamped. 
In the recent case of Hannay v. Guaranty Trust Company, New York, the bank 


was held liable in a bill of lading case, but in that case the draft and bills of lading 
were indorsed to the defendant bank, so that the case is not applicable to the pres- 
ent custom of banks indorsing all bills of lading with the stamp referred to when 
the bills of lading are indorsed in blank, and not indorsed to the bank. I under- 
stand that the case of Hannay v. Guaranty Trust Company has not yet been argued 
in the Circuit Court of Appeals in New York, and that the argument will take place 
in the Fall of this year. 

It would be interesting to know what the latest words of the courts generally 
throughout the country are on this subject. 

Very truly yours, AssISTANT CASHIER. 


Answer:—The case of Landa v. Lattin, 19 Tex. Civ. App. 246, 19 
B. L. J. 610, 20 B. L. J. 94, has been expressly overruled by the deci- 
sion in S. Blaisdell Jr. Co. v. Citizens’ Nat. Bank, 96 Tex. 626, 20 B. 
L. J. 669, 29 B.L. J. 1051. In the latter case it was said: ‘‘ The 
theory of the plaintiff is supported by the decision of the Court of Civil 
Appeals for the Third District in the case of Landa v. Lattin, 19 Tex. 
Civ. App. 246, 46 S. W. Rep. 48, which was followed by the Supreme 
Court of North Carolina in the case of French v. Gregg, 35 S. E. Rep. 
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251, 49 L. R. A. 679. We understand the courts to hold in these cases 
that a purchaser of such drafts and bills of lading is substituted, by the 
mere purchase, in the place of the vendor in the contract of sale, and 
becomes bound to perform that contract as a condition precedent to his 
right to the price of the goods represented by the bill of lading. * * 
We do not agree that the purchaser becomes bound to perform the con- 
tract of the vendor, nor that, when the bill of exchange is subsequently 
accepted or paid, he acquires no additional right against the acceptor 
or payor.’’ 

The weight of authority is opposed to the decision in Landa v. Lat- 
tin, and the rule followed in most jurisdictions is that a bank, by dis- 
counting a draft attached to a bill of lading and placing the proceeds to 
the credit of the shipper, does not, upon collecting the draft, become 


liable to the consignee for any breach of contract or fraud on the part 


of the shipper. The authorities are reviewed in the case of Cosmos 
Cotton Company v. First Nat. Bank, Ala., 54 So. Rep. 631, 28 B. L. 
J. 2458. 

The case of Lewis Leonhardt & Co. v. W. H. Small & Co., 117 
Tenn. 153, 96 S. W. Rep. 1051, 24 B. L. J. 31, involves the construc- 
tion of a stamped indorsement similar to the one set forth above. In 
that case a number of drafts, to which were attached bills of lading, 
were discounted by a bank. All but three of them were stamped as 
follows: ‘This tank hereby notifies all concerned that it is not re- 
sponsible, either as principal or agent, for the quantity, quality, or de- 
livery of the goods covered by the bills of lading attached to this draft.”’ 
It was contended that, as three of the drafts were not thus indorsed, it 
was the intention of the parties that a different rule should apply, and 
that as to these the bank impliedly said: ‘°' We will be liable for de- 
fects in the goods covered by these three drafts, but not for defects in 
goods covered by the other drafts.’’ It was held that the indorsement 
was mere surplusage and that under it the bank was in no better or 
worse position than if the indorsement had not been made, the court 
saying: We cannot infer that the bank intended to render itself liable 
for the three drafts by failing to stamp the restrictive indorsement on 
them. For all we can know, they were overlooked. But, however that 
may be, they were put in circulation without any agreement or contract 
that a purchaser would be liable for the goods, and we must give them 
the same status as any other draft of like character.’’ 

The bank which was a party defendant in this action was a national 
bank and it was held that a national bank has no authority to enter into 
a contract, making itself liable for the fuil delivery of a consignment of 
merchandise. ‘National banks,’’ said the court, ‘may take personal 
property as security for loans, or as security for bills of exchange 
purchased by them, but national banks have no power whatever to 
deal in merchandise of any kind, orin stocks and bonds.’’ And itisa 
general rule of law that no action can be maintained by or against a cor- 
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poration in furtherance of a contract, which is beyond the powers of 
the corporation. 


DUTY OF COLLECTING BANK TO PROTEST NOTE. 


Editor Banking Law Journal. Sacinaw, Mich , June 5, 1913. 

Dear Sik:—When a bank sends a note to a collecting bank, and the bank 
receives it and holds it up to maturity, with the instruction when it was sent that 
it should be protested for non-payment, then is the bank holding it, if it fails to 
protest, as directed, responsible to the owner or sending bank for the faee of the 
obligation which they hold ? Very respectfully, TREASURER. 

Answer:—When a note is sent to a bank for collection the bank is 
bound to properly present it for payment and is liable for any damages 
caused by its failure in this regard. The collecting bank is bound to 
know the law in regard to the presentment of paper for payment and is 
bound to observe the rules regulating presentment. If the note is dis- 
honored the bank is bound to take any other steps necessary to preserve 
the rights of the owner of the note against the indorsers. It must send 
out proper notices of dishonor unless under the circumstances, the giv- 
ing of notice is impossible or is excused. 

It is sometimes said that the coilecting bank is required to duly pro- 
test dishonored paper. The word ‘ protest,’’ as used in this connection, 
does not mean formal protest by a notary. It means simply a demand 
of payment in proper form, and at a proper time; and, in case of non- 
payment, due and reasonable notice to the indorsers by the bank, or 
any of its clerks or servants, or other suitable person. In other words, 
it requires the bank to take steps essential to charge the drawer and in- 
dorsers. But, generally speaking, a collecting bank, not specifically 
instructed in the matter is bound to protest paper only when protest is 
necessary to preserve the owner’s recourse against the parties con- 
tingently or secondarily liable to him. A formal protest is necessary 


only in the case of a foreign bill of exchange, that is a bill drawn in 
one state and payable in another. It is not required as to domestic bills 
or as to notes. Selover on Bank Collections, pages 115-116. 


HENRY S. HERRMAN. 

Henry S. Herrman, president of the Union Exchange National Bank of New 
York City, died June 16 last, in the 67th year of his age. He was born in New 
York and received his education in the public schools of that city. He began his 
business life as clerk in a dry goods store and engaged in that and men’s furnish- 
ings for a number of years. In 1887, he went into the real estate business and for 
several years was known as a successful operator. It was always his ambition, 
however, to seek the larger opportunities afforded by banking, and in 1903, he 
organized the Union Exchange Bank, a state institution located at Fifth Avenue 
and Twenty-first street. The institution was successful from the start, and in 1909, 
it entered the national system becoming the Union Exchange National Bank. Mr. 
Herrman was also identified with several charitable and other associations. 
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IMPORTANT PROMOTIONS IN THE SEABOARD NATIONAL 
BANK OF NEW YORK. 


At a meeting of the Directors of the 
Seaboard National Bank, of New York 
City, held on June 25, the following 
important changes were made in the 
official staff: C. C. Thompson, formerly 
cashier was elected a vice-president ; 
B. L. Gill was also elected a vice-presi- 
dent, and W.K. Cleverley, formerly as- 
sistant cashier, was elected cashier. 

To the casual reader of this formal an- 
nouncement it would seem to be nothing 
more than a mere item of news. Its 
significance, however, lies in the fact 
that only once before, since Mr. Bayne 
became president, has the Seaboard 
ever gone outside of itself, so to speak, 
for a member of its official staff. 

B. L. Gill, the new vice-president, 
comes from Texas where he has a large 
and valuable acquaintance. At one time 
he was cashier of the First National 


Bink of Terrell. He was selected by 


W. K. CLEVERLEY, 


Cashier . 


C. C. THOMPSON, 


Vice-President. 


the governor, to reorganize the 
3anking and Insurance Department 
of Texas, of which he was made the 
head. His merit was recognized 
by the Legislature which voted him 
a substantial increase in salary after 
conducting the office for one year. 
As his term of office did not expire 
until July 1, he will not assume the 
active duties of his new position 
until the latter part of the month. 
C. C. Thompson entered the ser- 
vice of the Seaboard as junior clerk 
and messenger in 1885. Two years 
afterwards he was appointed cashier 
of the First National Bank, Luverne, 
Minn., holding the position until 
1890, when he returned to New 
York and became corresponding 
clerk ofthe Seaboard. In 1892 he 
was appointed assistant cashier 
which place hefilled until February, 
1903, when he became cashier, oc- 


cupying the latter position until his 


recentelectiontothevice-presidency 
—a just reward for his long service. 
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W. K. Cleverley, the new cashier, is truly ‘‘ native and to the manner born,” 
having become identified with the Seaboard Bank, as a messenger, soon after its 
organization as a state bank in 1883. He has never left the bank since he first en- 
tered it as messenger, but has served in different positions always mounting a little 
higher on the ladder of preferment, from chief clerk to second assistant cashier, 
then to first assistant and now tocashiership. Mr. Cleverley has hosts of friends not 
only in New York, but throughout the country generally, who will be glad to learn 
of his well-deserved promotion. 

—_-* 


THE BANK PUBLICITY ASSOCIATION OF NEW YORK. 


The Bank Publicity Association of New York City has perfected its organiza- 
tion by the election of the following officers and directors: President, E.B. Wilson; 
Vice-President, N. B. Gatling; Treasurer, Horace Anderson. Directors: C. E. 
Meek, vice-president Fourth National Bank; F.W. Ellsworth, publicity manager of 
the Guaranty Trust Co.; W. E. Purdy, assistant cashier Chase National Bank; 
Horace Anderson, assistant secretary Title Guarantee & Trust Co.; H. A. Dunn, 
treasurer Columbia-Knickerbocker Trust Co.; E. B. Wilson, manager advertising 
department Bankers Trust Co.; N. P. Gatling, assistant cashier Chatham & Phenix 
National Bank; E. A. Bennett, assistant cashier American Exchange National Bank ; 
J. T. D. Cornwell, publicity manager Peoples Trust Co. 

As has been previously stated the objects of the association are, primarily, the 
study of bank and trust company advertising with the view of eliminating waste by 
using only the best mediums, as well as increasing efficiency and protecting the in- 
terests of the various institutions identified with the association. 

The first meeting of the association was held recently at Fraunces Tavern, the 
old revolutionary landmark, in New York City. Men who have charge of the adver- 
tising of more than thirty financial institutions in Greater New York were present, 
and listened to interesting addresses by Wm. C. Freeman, of the New York Tribune; 
H. N. Casson, vice-president of the McCann Advertising Agency and Fred. W. 
Ellsworth, publicity manager of the Guaranty Trust Co. Before introducing the 
speakers of the evening, president E. B. Wilson briefly stated the objects of the 
organization and what it hopes to accomplish, saying in part as follows : 

‘* The association is a get-together organization and all its other benefits will 
proceed from that fact. 

‘‘By getting together we hope to broaden our knowledge of bank and trust com- 
pany advertising, to profit by one another's experiences, and to work for the gen 
eral good of banking institutions in Greater New York. 

‘¢Our plan is to work by means of committees appointed to accomplish definite 
objects for the advantage of all members of the association. For example, there is 
the Committee on Efficiency whose duties will be to study methods of advertising 
applicable to the requirements of banking institutions, with a view of increasing the 
returns from each dollar spent. 

‘‘Another thing which this association will use its influence to accomplish is the 
elimination of fraudulent and misleading financial advertising. Such an object seems 
entirely within the province of the association, because the banking institutions 
with which we are connected, suffer loss through the operations of unscrupulous 
promoters who lead investors astray. Deposits are often withdrawn from banks to 
be utterly lost in foolish ventures, which have been called to the’ attention of the 
public by advertisements, and money is thus taken out of the legitimate channels of 
investment.” 





BROADWAY TRUST COMPANY, NEW YORK CITY 


FREDERIC G. LEE. 


In 1904 Frederic G. Lee was elected vice-president of the Broadway Trust Com- 
pany, of New York City, and also made active executive officer. He had previously 
been secretary of the company. He began his banking career by holding a clerical 
position in the Kings County Trust Company, of Brooklyn. 

In 1908 Mr. Lee succeeded M. M. Belding, Jr., us president. It is admitted that 
Mr. Lee’s management of the company during the panic of 1907 was such as to elicit 
very favorable comment not only from bankers but business men and had much to do 
with his elevation to the presidency. Since he has held that position many import- 
ant changes have been made and it can truthfully be said that the present prosperity 
of the company is largely due to the excellent management of Mr. Lee. It is some- 


FREDERIC G. LEE, 


President Broadway Trust Co., New York. 


thing to rise, in nine years, from a minor position to the presidency of a large trust 
company. It has required work of no ordinary kind both in season and out of 
season. While the Broadway has been justly termed an ‘‘ ideal” trust company 
much credit for it should be given to Mr. Lee who already has taken a prominent 
position among the leading bankers of New York. In this connection it may be 
stated that Mr. Lee has been especially fortunate in his staff of assistants—among them 
Mr. John Williams, the treasurer, being the right man for the right place. The 
secretary, John W. H. Bergen, is also ably assisted by L. 8S. Quimby, Franklin 
Schenck and Wm. F. Fitzsimmons. 

The capital of the Broadway Trust Company is $1,000,000, surplus and profits 
$600,000 and deposits have increased from $5,000,000 to over $11,000,000. These 
figures speak for themselves. 
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HENRY DIMSE FOR COMPTROLLER. 
GOVERNOR FIELDER, OF NEW JERSEY, INDORSES HIM. 

A Washington despatch, under date of July 2, states that Representative James 
A. Hamill, of New Jersey, has taken up with Secretary of the Treasury McAdoo, 
the candidacy of Henry Dimse for the position of Comptroller of the Currency. 
Governor Fielder, of New Jersey, has written a strong letter in behalf of Mr. Dimse, 
in which he not only gives his unqualificd support, but asserts that he is in every 
way fitted for the place. He has also received strong indorsements from other sources. 

Mr. Dimse has been in the banking business since 1885 and a resident of Jersey 
City for the past eight years. Most of this time he has been connected with banks 
in New York City. 

He was chief clerk of the Department of Highways in New York City fora 
period beginning in 1897. He was for six years cashier of the National Citizens 
Bank. Among other banking positions he has held have been the vice-presidency 
of the Century Bank, and also vice-president of the Greenwich Bank of New York. 

In the event of Mr. Dimse’s candidacy not receiving favorable consideration, 
his friends may urge him for the position of National Bank Examiner, in the New 
York district. His many years’ experience, gained by his connection with different 
banks in New York, bas given him a knowledge of commercial credits almost in- 
valuable, and is an excellent recommendation for any person wishing to be a bank 
examiner. 


MAKING BANK ADVERTISING EFFICIENT. 


The efficiency movement has struck bank advertising. The great change for the 
better which has come over the policies of financial organizations towards the subject 
of advertising, is admirably reflected in the recent organization in New York City of 
a bankers Publicity Association composed of some thirty publicity managers of the 
largest banks and trust companies. Its expressed purpose is the increasing of ad- 
vertising efticiency and economy by mutual exchange of ideas. 

E. St. Elmo Lewis of the Burroughs Adding Machine Company, of Detroit, 
Mich., author of *‘* Financial Advertising,’ whose speech before the American 
Bankers’ Association at New Orleans, ‘‘ The Savings Idea and the People,” aroused 
much favorable discussion, has preached for twelve years the vital social need for 


greater efficiency in bank advertising. He divides bankers into two classes. He says: 


‘* First, there is the banker who is banking for the purpose of serving other 
private interests. He is not a banker as we want to think of them. 

‘+ Second, there is the man to whom banking is at once a business and a pro- 
fession the main object of whose life is to make his business'a sticcess. Of this type 
of banker, there are again, broadly speaking, two kinds: The first is a dynamo 
generating a potent, vital commercial energy for the use-of.his community. A 
pretty fair example is a man like the late J. Pierpont Morgan. They are construc- 
tive in their whole tendency and on the whole business is better for them. The 
second type of the professional banker is the one who is nothing more or less than 
the trust officer. His whole attitude is to protect and conserve what he has. His 
mind is hostile to publicity of any kind or description; he sits in a back room and 
pulls wires—pays a bonus rather than advertising bills—works as a mole, under- 
ground, secret and hidden. This is a type of human mind.” 

The Bankers Publicity Association of New York, is a step in the right direc- 
tion. These men are going to be bigger and better for getting together, knowing 
each other, comparing statistics and facts and making investigations of the work to 
be done. There is a potential force for the education of the public and not any less 
for the education of themselves. 





NATIONAL UNION BANK, BOSTON 


CHARLES P. BLINN, JR., 
Vice-President National Union Bank, Boston. 

Charles P. Blinn, Jr., vice-president of the National Union Bank of Boston, 
Mass., commenced his business career in 1895, as a broker, in which business he was 
engaged for about two years. In 1897, he was employed as a messenger by the 
Third National Bank of Boston, and one year later he took a clerical! position with 
the Eliot National Bank. In February, 1902, he started with the City Trust Com- 
pany as its original paying teller, and in 1905, became assistant treasurer of that 


CHARLES P. BLINN, JR. 


company. July 1, 1908, he was elected to his present position, vice-president of 
the National Union Bank. 

At the present time Mr. Blinn is president of the Massachusetts Bankers’ Asso- 
ciation, secretary of the Boston Clearing House Association which also carries with 
it the secretaryship of the National Currency Association of Boston. In addition to 
all this, he is chairman of the Hotel Committee of the Boston Convention of the 
American Bankers Association to be held next October, and has full charge of the 
hotel arrangements for the Convention. 
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ANNUAL CONVENTION OF NEW YORK STATE BANKERS 
ASSOCIATION. 


The twentieth annual convention of New York State bankers was held in Ottawa, 
Canada, June 12 and 13. It is the first time in the history of the organization that 
it has gone into a foreign country to hold its meeting. Of course all the world knows 
it was done to commemorate the centennial of peace between this Nation and Great 
Britain consequent upon ending the war of 1812, or, as one speaker aptly expressed 
it, to show that ‘‘ blood is thicker than water.” 

The convention met in the Chateau Laurier. After being called to order by the 
president of the association, Hon. C. A. Pugsley, addresses of welcome were made 
by Hon. Martin Burrell, Canadian Minister of Agriculture and J. A. Ellis, Mayor of 
Ottawa and D. R. Wilkie, on behalf of the Canadian Bankers Association. 

President Pugsley made his annual address, after which reports of the secretary 
and treasurer were received. On motion of Mr. J, G. Cannon, president of the Fourth 
National Bank, of New York, cablegrams were sent to King George the Fifth, of 
England, and to the Duke of Connaught, Governor General of Canada, referring to 
the assembling of the convention as commemorating one hundred years of peace be- 
tween the two great English-speaking nations. 

After disposing of the usual routine work the convention listened to a number of 
addresses on a variety of topics. Among them, L. P. Padgett told what he did as a 
member of the Monetary Commission; Gov. Adolph O. Eberhardt, of Minnesota, 
spoke on Agricultural Development and Education; Hon. Geo. E. Roberts, Director 
of the Mint, on ‘* Common Interests.” 

A banquet was tendered by the Dominion Government at which Hon. R. L. Bor- 
den, Prime Minister was toastmaster. The principal speaker of the evening was 
James J. Hill, the railroad magnate, who impressed upon his hearers the part the 
United States and Canada were destined to play, namely, that they should be lead- 
ers in everything that stands for the peace and prosperity of mankind. 

Many interesting entertainments were provided for the visiting delegates, among 
them being a trip and lunch at the Royal Shanty, built especially to entertain Prince 
George, now King of England. The following were elected officers for the ensuing 
year: President, Robert H. Treman, of Ithaca ; Vice-President, Jas. H. Perkins, of 
Albany; Treasurer, L. W. Burdick, of Gouverneur; Secretary, W. J. Henry, of New 
York. The convention then adjourned. 


PENNSYLVANIA BANKERS ASSOCIATION. 


The members of the Pennsylvania Bankers Association held their nineteenth 
convention at the Hotel Schenley, Pittsburgh, June 20-21. The convention was 
called to order by the president, A. S. Beymer, cashier of the Keystone National 
Bank of Pittsburgh, after which the delegates were welcomed by Robert Garland, 
of the Pittsburgh City Council. Montgomery Evans, president of the Norristown 
Trust Company, responded for the delegates. 

Secretary D. S. Kloss, of Tyrone, reported a total membership of 1,146. Then 
followed reports from the Committee on Legislation and Committee on Agricultural 
Development, after which the convention listened to an address from Hon. E. A. 
Hayes, member of Congress from California on ‘‘ Changes that SHould be Made in 
the American Banking and Currency System.” A very interesting address was 
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given by Col. H. P. Bope, vice-president of the Carnegie Steel Co. His subject was 
‘* Banking and Business.” 

The second day’s session was opened with an address by Joseph Chapman, Jr., 
vice-president of the Northwestern National Bank, Minneapolis, Minn., on ‘* Agri- 
cultural Development and Vocational Education.” It was enthusiastically received 
ail was clearly the leading feature of the Convention so far as addresses were con- 
cerned. 

Mr. Chapman said in part: ‘‘I put it up to you bankers of Pennsylvania if it is 
not time that you study economic questions, and the greatest economic question 
before the American pcople to day is feeding the American people. 

‘* We find many people in this country who firmly believe that in fifty years from 
now America will house a population of 200,000,000, and yet you cannot pick up a 
newspaper to-day that does not contain reference to the high cost of living. What, 
in God’s name, is it going to be fifty years from now unless men like yourselves 
concern yourselves with this question? 

‘* Tf I. allowed myself to do it, I would not spend any time at all in the banking 
business. I have demands from all parts of the United States to make talks on this 
subject. Why? Because the people are interested in this vital question which 
affects the future of the boy and girl. No matter how yellow a newspaper may be, 
it will never take the opposite side as to the future of the boy and girl. You can 
be assured of no opposition, and you will broaden yourselves by taking an interest 
in this question by being students of economic conditions, especially conditions 
around your own immediate vicinity. I will promise you one thing, and that is, 
that not only will you be better bankers and broader-minded men, but the whole 
community in which you reside will bless you, and you will be an asset, instead of 
what a lot of bankers are to-day, merely liabilities.” 

Next in order came a debate between two members of Philadelphia Chapter 
A. I. B. and two members of Pittsburgh Chapter, on the following: ‘+ Resolved, 
that national banks be given the powers of trust companies.” The affirmative was 
taken by Albert T. Eyler and Geo. Rankin, Jr. of Pittsburgh, and the negative by 
Wm. W. Allen, Jr. and Edmund Williams, of Philadelphia. The judges unani- 
mously decided in favor of the negative and the cup was presented to the Philadel- 
phia Chapter. 


The following were elected officers for the coming year: Montgomery Evans, of 
Norristown, president; L. T. McFadden, of Canton, vice-president; A. D. Swift, 
of Ridgway, treasurer. 


The Trust Company Section also held a meeting, and, after listening to an in- 
teresting address by Daniel S. Remsen, of New York City, on ‘* The Preparation of 
Wills.” elected the following officers: C. J. Rhoads, vice-president and treasurer of 
the Girard Trust Co., Philadelphia, chairman; Robert M. Wilson, of Indiana, 
secretary; B. M. Marlin, treasurer. The Convention then adjourned sine die. 


CONVENTION OF VIRGINIA BANKERS. 

The twenty-third annual convention of the Virginia Bankers Association was 
held at the Chamberlin Hotel, Old Point Comfort, June 19-21. Some 300 dele- 
gates and friends were present. According to the secretary’s report all the banks 
in the state, except thirty-one are members of the association. 

An interesting feature was the report of the Committee on Agriculture which 
was read by V. Vaiden, cashier of the First National Bank of Farmville. 

A number of addresses were made, among them that of Hon. C. A. Pugsley, 
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ex-president New York Bankers Association, was received with marked attention. 
His subject was the ‘‘ New South.” H. G. Proctor, cashier of the Common wealth 
Bank, Richmond, spoke on ‘‘ The Young Man in Banking,” J. J. Scott, of the 
Lynchburg Trust & Savings Bank (Branch), Bedford City, on ‘‘ The Relationship 
the Bank and the Community Bear to Each Other,” and Joseph M. Hurt, cashier 
Citizens Bank, Blackstone, on ‘‘ Banking and Agriculture.” 

Thomas B, McAdams was endorsed by the convention for first vice-president 
of the American Bankers’ Association. Joseph M. Hurt, of Blackstone, was elected 
president for the ensuing year, and C. E. Tiffany, of Warrenton, vice-president 
The old secretary and treasurer were re-elected. 


IOWA BANKERS CONVENTION. 


The twenty-seventh annual convention of the Iowa Bankers Association met at 
the Auditorium, in Des Moines, May 27-28. In numbers it was the greatest ever 
held, the attendance being nearly 2,000. The convention was called to order by 
Chas. Shade, president of the First National Bank of Rock Rapids. Mayor Hanna 
welcomed the delegates to Des Moines and Chas. D. Ellis, president of the First 
National Bank, Charles-‘City, responded. After the usual reports from committees 
the convention listened to an address by Governor Clarke, of Iowa, and also one 
from Raymond A. Pearson, president of the lowa State College of Agriculture and 
Mechanic Arts, who told what is being done for agriculture in Iowa. The remainder 
of the first day was taken up by the members of the American Bankers Association 
who chose John McHugh, president of the Iowa State Savings Bank, of Sioux City, 
member of the Executive Council, and John A. Dunlap, cashier of Keokuk National 
Bank, as the vice-president from Iowa. 

The principal address was delivered by J. A. S. Pollard, cashier of the Fort 
Madison Savings Bank. His subject was ‘‘ Progress and the Bank.” James M. 
Parsons, attorney for the association, told the bankers about the new trust com- 
pany law. 

D. L. Heinsheimer, of Glenwood, was elected president; Frank Epperson, of 
Eddyville, vice-president; and Henry Moore, of Weldon, treasurer, after which the 
convention adjourned. The delegates went by special train to visit the Iowa State 
College of Agriculture, at Ames. 


INSTITUTE MEN LEAD. 


Of fifty-one men who recently passed the examination for State Bank Examiner 
in the State of New York, twenty-eight are members of the American Institute of 
Banking, and twenty-three of the twenty-eight are New York Chapter men. This 
is probably the most significant comment that can possibly be made on the efficient 
training furnished by the Institute, and demonstrates in a practical manner the kind 
of work that is being accomplished by this organizatior. 


THE FEDERAL RESERVE ACT. 


The Fourth National Bauk, of New York City, recognizing the fact that bank- 
ers and business men as well are interested in the pending currency legislation, has 
had the bill now before Congress printed in convenient form with side notes. A 
copy of this so-called Federal Reserve Act will be sent to any address by applying 
to the bank. 





RESERVE AGENTS APPROVED IN JUNE 


RESERVE AGENTS APPROVED IN JUNE. 

The following banks were approved as Reserve Agents in June: 

Hanover National Bank, New York, for New Florence Nat. Bank, New Florence, 
Pa.; American Nat. Bank, Austin, Tex.; First Nat. Bank, Monroe, N. C.; First Nat. 
Bank, Crawford, Tex.; Union Nat. Bank, Knoxville, Tenn.; First Nat. Bank, Berry- 
ville, Ark.; Ames Nat. Bank, Ames, Iowa. 

Irving National Bank, New York, for First Nat. Bank, Franklin, N. Y.; Bank of 
Pittsburgh Nat. Ass’n, Pittsburgh, Pa.; Wickware Nat. Bank, Akron, N. Y.; First 
Nat. Bank, Mansfield, Pa. 

Chatham & Phenix National Bank, New York, for Heard Nat. Bank, Jackson- 
ville, Fla. 

Liberty National Bank, New York, for Drovers Nat. Bank, East St. Louis, Tl. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Ottawa, Kans. ; 
First Nat. Bank, Longview, Tex. 

Citizens Central National Bank, New York, for Union Nat. Bank, Nashville, Tenn. 

National Park Bank, New York, for First Nat. Bank, Petty, Tex.; First Nat. Bank, 
Enloe, Tex. 

Chase National Bank, New York, for First Nat. Bank, Fullerton, Neb. 

Continental & Commercial National Bank, Chicago, IL, for Citizens Nat. Bank, 
Royal, Iowa; First Nat. Bank, Bode, lowa; First Nat. Bank, Clifton, Arizona; Citizens 

Nat. Bank, Wooster, Ohio; Third Nat. Bank, Fitagerald, Ga.; First Nat. Bank, Amboy, 
Minn. ; First Nat. Bank, Jerome, Idaho; Pingree Nat. Bank, Ogden, Utah; First Nat. 
Bank, Tilden, Neb.; First Nat. Bank, Mabel, Minn. 

National Bank of the Republic, Chicago, Ill., for Heard Nat. Bank, Jacksonville, 
Fla. ; Southwest Nat. Bank of Commerce, Kansas City, Mo. 

Corn Exchanze National Bank, Chicago, Ill., for Drovers Nat. Bank, East St. 
Louis, Il].; U. S. Nat. Bank, San Diego, Cal. 

Ft. Dearborn National Bank, Chicago, Ill., for Exchange Nat. Bank, Muskogee, 
Okla. ; First Nat. Bank, Lincoln, Neb.; First Nat. Bank, Maryville, Mo.; First Nat. 
Bank, Columbia, Ill. ; First Nat. Bank, Collinsville, Il. 

Fourth Street National Bank, Philadelphia, Pa., for Lewes Nat. Bank, Lewes, Del. ; 
First Nat. Bank, Camden, N. J. 

Girard re Bank, Philadelphia, Pa. for Peoples Nat. Bank, Laurel, Del. ; First 

Nat. Bank, Jacksonville, Tex. 

Franklin National Bank, Philadelphia, Pa., for Peoples Nat. Bank, Orlando, Fla. ; 
a +. Bank, Ambler, Pa.; First Nat. Bank, Genoa, N. Y.; First Nat. Bank, West- 
chester, a 

Philadelphia National Bank, Philadelphia, Pa., for Arizona Nat. Bank, Tucson, 
Anzona; Bloomsburg Nat. Bank, Bloomsburg, Pa. 

Third National Bank, St. Louis, Mo., for Ohio Nat. Bank, Columbus, Ohio; First 
Nat. Bank, Tuscaloosa, Ala.; Fourth Nat. Bank, Columbus, Ga.; First Nat. Bank, 
Sonora, Tex.; First Nat. Bank, Gadsden, Ala.; First Nat. Bank, Kenton, Tenn. ; First 
Nat. Bank, Berryville, Ark.; First Nat. Bank, Muldrow, Okla.; Drovers Nat. Bank, 
East St. Louis, Il. 

Mellon National Bank, Pittsburgh, Pa., for Nat. Bank of Jersey Shore, Pa. 

First National Bank, Cleveland, Ohio, for Heard Nat. Bank, Jacksonville, Fla. ; 
First Nat. Bank, Amesville, O. 

Union National Bank, Cleveland, Ohio, for First Nat. Bank, Butler, Ind. 


Mr. William F. Fitzsimmons lately connected with the Irving National Bank, 
has been elected assistant secretary of the Broadway Trust Company. He will be 
connected with the Company’s Aetna office at West Broadway & Chambers Street. 
Mr. Fitzsimmons was with the dry goods firm of John Ulaflin & Company for four- 
teen years before joining the Irving. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending July 6, 1912, and July 5, 1913, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the year: 

| | eB 4 

| Loans and | Loans and Legal Net Legal Net Deposits. 

Discounts Discounts Deposits Deposits | Per Cent 
Average, Average, Average, Average, : 





Bank of N. Y. N. B.A... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America....... 


National City ... 
Chemical National. 
Merchants’ Exch. National 
Nat. Butchers & Drovers. . 
Greenwich 


American ties Nat. 
Nat. Bank of Commerce.. 
Pacific. . . 

Chatham & Phenix Nat.. 
People’s. ... 


Hanover National.. 
Citizen’s Central National 
National Nassau 
Market & Fulton Nat. ... 
Metropolitan Bank 


Corn Exchange ... 
Importers & Traders Nat. 
National Park. 

East River National... 
Fourth National .... 


Second National... 
First National . . 
Irving National. 
Bowery 


. Y. ‘County National... 


German-American 
Chase National . 

Fifth Avenue. . as 
German Exchange . . 
Germania ........ 


Lincoln National . 
Garfield National 

Fifth National . 
Bank of the Metropolis 
West Side Bank 2 


Seaboard National 
Liberty National 

N. Y. Produce Exchange. 
State Bank 

Security Bank 


Coal & Iron Nat’! Bank .. 
Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 


Totals 


1912. 


25,463,000 
23,124,000 
9,172,000 

16, 137,000 
,468 ,000 


yr ,000 
9:890,000 
7,9 


19,000 | 


1913. 


$20,682,000 


32,450,000 
21,592,000 
56,186,000 
24,467,000 


201,271,000 


28,455,000 
6,594,000 
2,109,000 
9,032,000 


43,195,000 


30,192,000 
13,494,000 


102,385,000 
34,218,000 | 


3,323,000 


8,368,000 | 


3,936,000 
94,443,000 


11,968,000 | 


3,534,000 
5,365,000 


15,800,000 | 
8,771,000 | 
3,861,000 | 


12,395,000 
3,920,000 


22,607,000 
23,248,000 

9,266,000 
18,705,000 
11,785,000 


6,515,000 
9,537,000 
7,152,000 


1912. 


204,670,000 


27,385,000 | 
7,872,000 | 
2,088,000 | 
9,805,000 | 


46,505,000 


2°159°000 | 


85,098,000 
22,955,000 


12,754,000 | 
9,997,000 | 


11,473,000 


58,316,000 | 


23,379,000 


93,230,000 | 


1,759,000 


34,068,000 | 


13,411,000 
105,337,000 


40,244,000 | 


3,568,000 


8,657,000 | 
4,106,000 | 


103,220,000 
14,778,000 
3,461,000 
6,237,000 
19,939,000 
9,027,000 
3,502,000 


12,120,000 | 


4,622,000 


29,948,000 
25,238,000 
11,018,000 
21,541,000 
15,166,000 


6,089,000 


10,057,000 
6,498,000 





1913. 


$18,469,000 
39, 150,000 
22,219,000 
53,048,000 
23,758,000 


197,418,000 
24,636,000 
6,447,000 
2,012,000 
10,171,000 


44,363,000 
106,510,000 
4,392,000 
18,709,000 
2,200,000 


83,016,000 
21,217,000 
11,938,000 

9,104,000 
12,994,000 


59,268,000 
22,783,000 
89,181,000 

1,622,000 
31,184,000 
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The returns of the Trust Companies for July 5, 1913, will be found on page xviii. 





